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ABSTRACT

In this dissertation the writer employs a meaningful combination of methodologies and methods of
collecting evidence to prove that Tanzanian law is in danger of putting to death women who kill their
partners while they are suffering from the universally accepted, but only recently acknowledged,
“battered women’s syndrome.” He shows how the existing traditional (i.e., male-biased) common law
defenses of provocation, self defense and insanity fail such women. Finally, he is heartened by the
encouraging words of experts in the criminal justice system who look forward to the suggested reforms
that should be made across the legal spectrum so as to protect these vulnerable women in accordance
with international human rights instruments to which Tanzania is a signatory
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CHAPTER ONE

INTRODUCTION

This introductory chapter of the research seeks to give an overview of the problem and
justification of my research. It also defines and explains some expressions and terms which will
be used and discussed in the following chapters. The research questions and assumptions are
outlined as well in this chapter. Finally the sources of information obtained which lead to my

findings, and the structure of the dissertation will be outlined.

Justification of the study

The defences of provocation and self defence have been used by courts of law in Tanzania
without distinction of gender. It remains an argument that theories of criminality have been
developed for male subjects and validated on male subjects (Morris: 1987:2). A study of
violence against women in Southern Africa has shown that more women die at the hands of their
intimate partners than men (WILDAF, 1995: 24). The law in Tanzania, provide for defenses of
provocation, self-defense and insanity for murder charges. Men have used the defenses of
provocation and self-defense successfully. In some of the cases where men have pleaded

“provocation while intoxicated” a lenient punishment was passed.

The key point of this research is that women, despite the availability of defenses of provocation
and self-defense, have not been able to utilize them successfully as their reactions to violence

against their partners fall outside the ambit laid down by the law.

While self-defence is generally the most appropriate defence for women who kill in a domestic
violence context, in practice the courts have not been able to see women's actions as self-
defence. This is because self-defence, like provocation, is based on male models of behavior as it

was commented by Kimaro, J.A, during the research interviews, thus;

”The law was enacted in absence of women therefore these defences cannot really help
women. There is a need of redefining the law”.



In other jurisdictions like UK, U.S.A, Canada and Australia, courts have used what is termed as
“battered women syndrome” to explain why women kill their intimate partners." Through the aid
of experts, the courts are able to understand the behavior of women who are subjected to

prolonged abuse that they are suffering from a battered woman syndrome.

On the other hand, the Tanzanian case of Doris Liundi®, where the court held that;*the accused
was mentally stressed but was legally sane, she knew what she was doing and that she was doing
wrong”’, shocked my mind to contemplate that, defenses available for murder charges, do not fit
into some of the circumstances and conditions women are facing. Although she did not kill her
intimate partner, a she was battered woman. Battered women, who kill, reasonably believe that
what they are doing is necessary for their defense, and sometimes they act under cumulative

provocation of long term abuses.

Influenced by the study of women, criminal law, criminal procedures and punishment, at
SEARCWL the bells of my mind rung and induced me to conduct this research in Tanzania. |
had in my mind a picture of a “Battered woman” and how the law treats her on the utilization of
the defenses. I thought that women in violent homes face difficulties in utilization of these
defenses because of the legal requirements. Understanding that most women do not fit the
requirement because of the circumstances they are facing in homes and the community at large, |

see this as an important study.

Therefore this research seeks to investigate and discuss obstacle and barriers women face in the
application of the defenses of provocation and self-defense. I shall also discuss opportunities the

women have to use the defenses successfully compared with men.

Research assumptions

This research was guided by the following assumptions:

1. Some women commit homicide as a result of domestic violence.
2. There is a lack of gendered and sexed awareness in application of self-defense and

provocation in homicide cases where women are offenders.

'R v Ahluwalia 1992 (4) All ER 889 R v Thornton (No. 2) 1996 (2) All ER 1023.

2R Vs. Agnes Doris Liundi [1980] T.L.R 38



3. Women are unable to defend themselves by using the defenses of provocation and self-
defense in homicide trials resulting from domestic violence.

4. The existing laws and judicial practices impede women to successfully use the defenses
of provocation and self-defense in homicide trials.

5. Judicial officers, prosecutors and defence lawyers need to be able to engender these
defences

6. The battered woman’s syndrome is not considered by the courts and legal practitioners in

Tanzania, in homicide trials resulting from domestic violence.

Research objectives

The main objectives of this research are:

1. To understand better women as offenders in domestic related crimes as distinct from
male offenders.

2. To analyze and understand the extent of the application of self-defense and provocation
by the criminal justice system in the country.

3. To understand to what extent sex based theories of crimes are appreciated in the criminal
justice system.

4. To find out whether the battered woman’s syndrome has been considered by the High
Court and Court of Appeal in homicide trials.

Research questions

The questions that were formulated from the research assumptions are:

1. Are women committing homicide crimes because of domestic violence?

2. Is there a gendered and sexed awareness in application of self-defense and provocation in
homicide cases where women are offenders?

3. Are women able to defend themselves using defences of provocation and self defence in
homicide trials resulting from domestic violence?

4. Are the existing laws and judicial practices favourable for women to successfully use the

defenses of provocation and self-defense in homicide trials?



5. Are the judicial officials in criminal justice system in the country aware of sexed and
gendered application of self defence and provocation in homicide cases where women are
offenders

6. Is the battered women syndrome considered by the courts and legal practitioners in

Tanzania, in homicide trials resulting from domestic violence?

Definition of terms

What is the battered women syndrome?

The ‘battered woman syndrome” is described as a pattern of psychological and behavioural
symptoms found in women living in battering relationships. The definition was coined by
psychologist and prominent feminist academic, Lenore Walker, to denote a set of distinct
psychological and behavioural symptoms that result from prolonged exposure to situations of
intimate partner violence (Craven 2003:2). She explains that a woman must experience at least
two complete battering cycles before she can be labeled a ‘battered woman’. According to her
the cycle has three distinct phases, the first being the tension building phase followed by the
explosion or acute incident culminating in a calm loving respite, often referred to as the

‘honeymoon’ phase. (Craven 2003:2)

Nicolson and Sangvi’, also citing Lenore Walker, explain what happens at each of the three
phases mentioned above. They say that the first phase involves a period of heightening tension
caused by the man’s argumentativeness. In this stage, they say that the woman unsuccessfully
tries various pacifying strategies. This tension building stage ends when the man erupts into a
rage at some small trigger and acutely batters the woman. This is followed by the honeymoon
stage in which the batterer pleads for forgiveness and promises not to repeat the violence. Later

he breaks the promise and the cycle is repeated. (Nyoni 2004)

In the course of developing her synopsis, Walker utilized social learning theories to explore ways
in which environmental factors could interact with individual personality traits to create

particular behavioural, cognitive and emotional responses. Specifically, she adapted Seligman’s

* D Nicolson & R Sanghvi, “Battered Women and Provocation: The Implications of R v
Ahluwalia” in Feminists Perspectives.page 658.



theory of “learned helplessness” to explain why so many battered women fail to leave their
abusers (Craven 2003:4). Seligman’s theory thought to explain certain forms of psychological
paralysis by utilizing social learning and cognitive/motivational theoretical principles. Based on
a study conducted with laboratory animals whereby the animals were repeatedly and non-
contingently shocked until they became unable to escape the painful situation. The theory argued
that the reason the animals failed to attempt to escape, even when escape was both possible and
readily apparent to animals who had not undergone the previous shock treatment, could be found

in their distorted perceptions of one’s capacity to alter their position (Craven 2003:4).

Drawing from Seligman’s theory, Walker hypothesized that the continual exposure to battering,
like electric shocks, would, over time, diminish a woman’s motivation to respond and produce
the same kind of cognitive, behavioural and motivational responses. In other words, she says that
a woman who remained in a violent relationship was more likely to exhibit signs of learned
helplessness than one who had never been in, or had escaped a violent relationship (Craven

2003:4).

This theory explains why some women stay with violent men, particularly when previous
attempts to leave have failed because of a lack of financial support, housing and other services,

or because the woman was relentlessly pursued by the man.

However, the battered women syndrome has been criticized for the reason that there is no single
profile of the effects of battering. There is some misunderstanding about this issue, which has led
some to believe that feminists are advocating that all women who kill violent partners should be
acquitted - as if being battered is in itself a defence. However, this is not the case. As long ago as

1984 American lawyer Roberta Thyfault explained:

“The defence which is asserted is self-defence, not that the woman was a battered
woman. What must be proved is that at the time of the incident, the woman reasonably
perceived her life to be in imminent danger. Thus, while the history of abuse does not
justify the use of deadly force, it does provide the woman with the knowledge to
reasonably perceive that she is in imminent danger of death or grievous bodily harm.”
(Australian women criminal code 2004:85)



What is a crime of murder in Tanzania?

In accordance with the penal code, murder is defined as any unlawful act or omission with
malice aforethought, which a person causes the death of another person.* In order to establish
malice aforethought for the crime of murder there should be any one, or more of the following

circumstances;

1. An intention to cause the death of, or to do grievous bodily harm to any person.
2. Knowledge that the act or omission causing death will probably cause death of or
grievous bodily harm to some person

3. Intent to commit an offence.’

What are Defenses to murder?

In Tanzania defenses recognized to murder are;

1. The defense of provocation®

2. The defense of self-defense.’

3. The defense of insanity®
Provocation is a partial defense to murder. A person who pleads successfully this defense is
convicted of the lesser offence of manslaughter. Furthermore a person who pleads successfully
self-defense is likely to be acquitted if there are no other circumstances provided by the law,
such as reasonableness of the force used and whether the danger anticipated was imminent.
Under insanity, someone is proclaimed guilty but insane and is committed to a mental institution.

All these defenses are discussed in the following chapters.

Sources of information

Information for this research was obtained from selected key informants, who were located in
Dar es salaam. These were judicial officers, judges as custodians of the law, state attorneys,
defense lawyers, assessors, law students and court social workers. All these were interviewed

and responded to research questions posed to them. Defence lawyers were interviewed in their

*$.196 of Cap 16 ( the Penal Code)
58.200

5.201

’S.18

¥S.13



capacity as the people who are tasked with putting the case of these women before the court.
Court social workers were interviewed to find out their opinion, as experts in human behaviour,

of why these women end up killing.

Court records and court judgments were also used to obtain information. Finally the extensive

literature review was another source of research data.

Structure of the dissertation

This dissertation is divided into five chapters. The first chapter is the introductory part. The
second chapter is the methodology and the third chapter seeks to examine, and discuss the
findings of the research. It deals with the issue when a battered woman kills; barriers and
opportunities of the use of defenses of provocation and self-defense. Chapter four deals with the
hypothetical test case given to law students and the emerging theme of the defense of insanity vis
a vis the battered woman syndrome. Chapter five concludes with discussing the legal,

constitutional and human rights frame works. It finally ends with the recommendations



CHAPTER TWO
Research Methodology and Methods

Introduction

In conducting this research various research methodology and methods were used. The first and
foremost was a women’s law approach as the topic was on opportunities and barriers for women
who kill their intimate partners, to use the defenses of provocation and self-defense. This
involved the extensive law and literature review. All the methodologies were used hand in hand
with legal and human rights approach. The methods of data collection involved key informants
interviews and focus group discussion. However, key informants interviews went together with

discussions. Another method was the use of hypothetical test case among the university students.

In this chapter all methodologies and methods of data collection will be discussed fully.

Women’s law approach

One of the objectives of this research was to understand better female offenders in domestic
violence related offences as distinct from male offenders. Therefore in this research theories of
criminality were to be reviewed through gender perspectives. I was also seeking to ascertain how

these theories are appreciated by judges, defense lawyers, assessors and prosecutors.

In using this approach, I would admit that I have in mind the issue of inequality between male
and female. Even if the defenses of self-defense and provocation apply to both female and male
without distinction of gender or sex, it is not equitable if they are applied in a gender blind

manncr.

If these defenses are to be utilized fully, the law should recognize that there are biological and
cultural differences between women and men.( Bentzon et al 1998:92). By using personal
experiential data, primary and secondary data, through key informants interviews and
discussions as well as literature, legal and case reviews, the reality was revealed. 1 do not deny
that there were no opportunities for women to utilize these defenses but from the findings the
barriers outweighed the opportunities. Using the women’s law approach, the research intended to

address the lived realities of women who kill their intimate violent partners. Using the existing



penal law on criminal responsibilities, it is true that battered women could not fit the laid down
test for the defenses. That is why one of my main assumptions was that the battered women

syndrome is not applicable in courts of law in Tanzania.

Therefore through legal analysis, case reviews, interviews and discussions, I looked at and
ascertained the problems affecting women in using the defenses of provocation and self-defence
based on gender neutral penal laws. The point I sought to explore was whether a woman such as
a battered one, could use these defenses equally as their counterparts, the men, and who are in

most cases the violators of women’s rights.

Legal, constitutional and human rights approach

In my research methodology, I looked into the legal and human rights frameworks which relate
to and affect women’s rights on the utilization of defenses of provocation and self-defense. The
law on defenses of murder is provided under the penal code (Cap 16) as a substantive law. As a
matter of procedural law and evidence, the Criminal Procedure Act, 1985 and the Law of
Evidence (Cap 6; R.E 2002) are applicable. These applicable laws were analyzed to ascertain
whether they conform to constitutional and human rights frameworks. For the purpose of this
research topic and because of my women’s law approach, I decided to use women’s specific
international instruments for women’s rights. These are the Convention on the Elimination of all
Discrimination Against Women (CEDAW), The Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa (Women’s Protocol) and a Declaration of
SADC Heads of States on Gender and Development.

This approach helped me to analyze my research data using a rights based approach. The data
analysis using this approach was to determine if the defenses of provocation and self-defense fit
the laid down human rights standard of equality before the law. Tanzania as a signatory member
state of the all mentioned instruments above is under international legal obligation to ensure the
equitable realization of these rights between women and men. By using this approach, I was able
in my findings to discuss and theorize on women’s rights. Furthermore in the findings and
recommendations the rights based approach is used to show the gaps of the existing penal laws

and suggest measures, including affirmative action.



On the issue of constitutionalism, a deep analysis was undertaken to find out whether the laws in
criminal liability, both substantive and procedural, are constitutional. The articles on the equality
of human beings and equality before the law were used to test this.” Throughout this research

most of the assumptions such as on gendered fair trial were tested by the rights based approach.

Personal experiential data

Using personal experience as a lawyer I was able to have quick and specific targets for data
collection. This included where to get case law and materials, who is to be interviewed and the
modalities of conducting these interviews and discussions without causing inconveniences to
interviewees and other persons occupying public offices. For example court sessions start at 9.00
a.m to at least 1.00 p.m. By that experience the arrangements and appointment were to be made
before this time. Having passed through the University of Dar es salaam, I was able to access
some materials, discuss with law students and teachers. It was through that I obtained a

permission to conduct a group discussion and hypothetical test case.

On the other hand I had experience of working in the field of women empowerment as a gender
and advocacy coordinator. This helped me to use both women’s law and rights based approach to

collect data from various primary and secondary sources.

Methods of data collection

Literature and case law review

I needed a thorough understanding before I went out interviewing and discussing legal issues
with the judges and lawyers. Being a lawyer was not an issue but rather the deep knowledge of
the concepts. Therefore by using this method I was in the position to lead interviews and

discussions and finally get the desired answers.

The case law review was important, so as to get the clear picture of utilization of defenses of
provocation and self-defense between men and women. I must admit that reviewing courts

records was not a simple task. I obtained permission from the Registrar of the High Court and

? Articles. 9, 12 & 13 of the Constitution of the United Republic of Tanzania, 1977

10



Court of Appeal at Dar es salaam to use courts’ library and records. The records were not in
order or in an arrangement that I could have easily traced murder cases and specifically those
were women were offenders. So I had to peruse through all the criminal records to trace the

specific records.

I was also able to review cases from other jurisdictions so as to make a comparative analysis of
the law applicable and to suggest the ways our jurisdiction can adopt good practices. The
literature and law review are used for data analysis and discussion in other chapters. For the
purpose of future references some of reported and unreported cases have been attached as

annextures.

Key informants interviews and discussions

As the nature of my key interviewees was, I combined both interview and discussions together.
In pursuing women’s law approach, the means of data collection used were; key informants’
interviews, group discussions, individual interviews by using structured and unstructured

questions.

In this method the key informants were judges both of the High court and Court of Appeal at Dar
es salaam, defense lawyers especially women, state attorneys responsible for prosecuting murder
cases, assessors, law students at the university of Dar es salaam and the court’s social workers at
Kisutu Magistrate Court in Dar es salaam. The following is the list of key informants

interviewed.

From the list of key informants; 2 judges of the Court of Appeal and 2 judges of the High Court
at Dar es salaam were interviewed. Others were 6 state attorneys from the Attorney General
office, 8 private lawyers, 2 assessors, 25 students at the University of Dar es salaam and 2 court’s

social workers at the magistrate court. The total of respondents was 47

11



SIN

PLACE/LOCATION

POSITION

SEX

MALE

FEMALE

TOTAL

THE HIGH COURT OF TANZANIA AT DAR ES SALAAM

JUDGES

THE COURT OF APPEAL OF TANZANIA AT DAR ES SALAAM

JUDGES

PRIVATE LAW FIRMS MEMBERS OF TANZANIA WOMEN LAWYERS ASSOCIATION
AND TANGANYIKA LAW SOCIETY

PRIVATE
ADVOCATES

THE REGISTRAR’S OFFICE AT THE HIGH COURT OF TANZANIA AT DAR ES SALAAM
REGISTRY

ASSESSORS

UNIVERSITY OF DAR ES SALAA- FACULTY OF LAW

LAW STUDENTS

25

THE KISUTU RESIDENT MAGISTRATE’S COURT AT DAR ES SLAAM

COURT SOCIAL
WORKER

TOTAL

28

47

FIG; THE LIST OF KEY INFORMANTS

Most of my interviews were with individuals except

university.
courts. It was difficult to find most of the defense lawyers in office, unless you follow before and

after court sessions. Interviewing the judges, I had to follow them into their offices before court

that conducted among students at the

sessions and early in the morning after getting an appointment with them.

Most of defense lawyers were too busy and sometimes I failed to conduct interviews and
discussions with them. For the judges at the court of Appeal I presented first the topic and the
sought an appointment the following day. The interviews involved discussions as the judges
seemed to have more interest on what I was researching. But the little time they had, 2 hours or

less was enough to exhaust the structured and unstructured questions. Some of the structured

questions were;

What is your experience in homicide cases involving women as offenders?

Are women offenders in homicide cases different from male offenders?

Is there a gendered and sexed awareness in application of self-defence and provocation

by the judges, prosecutors and defense lawyers?

Is there any need of law reform to these defenses?

12

I had to follow my respondents to their work places, either in their offices or at the




Focus group discussion and hypothetical test case method

This method of data collection was used at the University of Dar es salaam. Most students
preferred more writing to speaking. Therefore I opted for this method. In the test case as it is
discussed under chapter four, the hypothetical picture of a woman who has killed her violent
husband was illustrated through the facts of the case. The intention was to test how the defenses
of provocation and self-defense could be used by judges, prosecutors and defence lawyers; how
they are able to engender the defenses and what other remedies a woman like Amina in a
hypothetical case could use for her defense. From the answers I realized the kind of the
curriculum included in the training. I preferred to use law students, because these will be the
future judges, defense lawyers and prosecutors. Furthermore I used the university of Dar es
slaam as a sample because most lawyers and judges underwent the same curriculum of training

at the same University.

I first had a group discussion with a few students in their 3" and 4™ years of study. The
preference was based on their experience and the courses they had covered so far. The
discussions were on the issue of law in general and how gender studies can be used in the rights

based approach. However, most of students reiterated what they learnt in class.

Qualitative data collection and analysis

The research was more on the qualitative data collection method than quantitative method.
However, these methods can go hand in hand. What was of more importance was getting
qualitative information even if it was to be obtained from the few key informants, whose data
were more reliable. That is why I chose to interview judges, prosecutors and defense lawyers,
assessors, who are part of the legal system and the due process of women’s criminal liability in

homicide cases.

Analysis of methodology
With women’s law approach, I was flexible in the choice of respondents. I was dealing with only
respondents who would help me with information regarding my research. For example not all

lawyers opted to deal with criminal cases. Even the choice of the judges was based on their
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history of dealing with certain cases involving human rights, or from the experience they
formerly had. For example one judge was formerly a commissioner for human rights and another
one was the Director of Public Prosecution. Two other judges had a history of dealing with cases
involving women’s rights and human rights in general. However, through interviews, I could
even gather information for the next respondent to interview or where to find clarification of the

data or information gathered.

SWOT analysis; Strength and Limitation
The field research mechanisms and logistics had Strength, Weakness, Opportunity and Threats.

The strength of this research was that I was collecting data in a geographic area I was familiar
with. Having a legal knowledge helped me to sample the data, informants and areas of visiting.
The other strength was that the research topic was based on legal point of view, the area I was

familiar with.

One of the weaknesses of this research was the timing of field research. Going through
bureaucracy, obtaining appointments and permission were time consuming. From the time I
started the field research, it was difficult to get some of the key informants as it was nearly the
close of the year. For example most of the judges and lawyers usually go for their annual leave.
It would have been for the interests of this research if the time was available to enable court
observations as one of the methods of data collection and get the disaggregated data (qualitative
analysis) from women offenders and defending advocates. I also went to conduct discussions and
the test case at the university while the examination period had set in. It would have also been
important to conduct interviews and discussions with the psychologists because they are the

experts of human psychology and behavior. It was unfortunate that I failed to trace one.

I had an opportunity of accessing court records, interviewing some the key informants because of
pursuing a master’s degree in women’s law, as it was the interest of some of key informants. I
used my experience at the university to obtain permission to conduct the test case among the
students. It further helped me to get permission to use the university library for some of my
literature review. I had also an opportunity of discussing collected data from the field days with

my supervisor, Professor Julie Stewart, of the University of Zimbabwe, at the Southern and
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Eastern Africa Regional Centre for Women’s Law. This helped me helped me to assess the way
forward for the next field activities of data collection. Using the time table of activities, note
books, the dairy and recording daily in my laptop, it was easy to analyze and arrange my data

accordingly.

Another opportunity was the easiness of moving around to conduct interviews without the need
of transport within the city most of the time. The field of research was not far from my place of

residence.

A threat to this research is that there are no other researches which were done before on the topic
so as to quickly move political will and raise public awareness on women’s human rights. . There
should be many researches on the subject matter so as to raise public attention on the issue. To
some extent this should be a starting point of other researches to keep the light of the candle
which has been kindled by this research. Another threat is that most of key actors are not gender

sensitive to engineer reforms.
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CHAPTER THREE
When battered women Kill; the utilization of self-defense and provocation

Introduction

Women in abusive relationship who kill in self-defense currently have difficulty in successfully
pleading self-defence because of problems with the defense. It appears that women often use
provocation because of inadequacies and difficulties with the application of self-defense.
Actually these difficulties face defence lawyers to put up the defense because of the law

requirement.

In this chapter we shall look into the utilization of these defences by women in comparison with
their application to men. The chapter discusses the opportunities and barriers the women have in

utilizing the defences. The research findings will be presented, analysed and discussed.

Self-defense; the test of reasonableness, imminence and necessity.
Many battered women who kill their abusers are charged with murder and many of these women
are convicted. It was found that there are difficult questions about the application and limitation

of the self-defense doctrine and the role that gender plays in the creation and application of law.

From the research questions, the issue was whether this defence is gendered. Almost all the
respondents interviewed; i.e the defence lawyers, judges, public prosecutors/state attorneys;
responded that the defence of self-defence in murder cases is gender neutral. In his response to

this question, Godfrey Shahidi (the judge of the High Court at Dar es salaam) said,

“The defences are not gendered. There is no difference between women and men
offenders. The law applies equally.”

In Tanzania self-defense is justified when the actor uses a reasonable amount of force against
[her] adversary when [she] reasonably believes (a) that [she] is in immediate of unlawful bodily

harm from [her] adversary and (b) that the use of such force is necessary to avoid this danger.lo

10°S. 18 CAP 16
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The issues at play in self-defense in homicide generally are: whether there was reasonable belief
that force was necessary to guard against death, serious bodily harm, rape, or kidnapping;
whether the force used was proportionate; and whether the killing was sufficiently close enough
in time to the danger. According to Tanzania penal code'' a person is permitted to use reasonable
force against another person when one reasonably believes that person is threatening him/her
with imminent and unlawful bodily harm and that such force is necessary to prevent the
threatened harm. All of these factors raise difficult and unique concerns in the situation of a

battered woman who kills her abuser.

However, in the case of R. vs. Nyakaholz, the judge did not find any difficulty in acquitting the
accused on the defence of provocation. The accused in this case was charged with murder of her
father in law by slashing him to death with a panga. The deceased, an old man of 60 years,
entered the house of his son, the husband of the accused, where the accused was sleeping,
recovering from a tuberculosis attack. The accused was suddenly awakened to find the deceased
lying between her legs, his trousers stripped down to his feet, trying to have sexual intercourse
with her. When she refused to have sexual intercourse with him, he tried to throttle her to stop
her from shouting for help, whereupon the accused jumped out of bed, picked up a panga and

fatally cut the old man several times on the head and arms.
While acquitting the accused, the late Said J held inter alia that;

“There was no doubt whatsoever that the accused was in all circumstances entitled to
defend herself against the assault on her by the deceased. She was a weak woman who
had been suffering from TB and was just recovering from the effect of this illness. She
was lawfully resting in her own house; while in deep sleep she was awakened by the
deceased who had entered the house, locked the door, which was then open, stripped his
trousers, raised the bed sheet with which the accused was covering herself and started to
lie on her. The accused exercised her right of self-defence when she was throttled by the
deceased. If she had not done so, she would have been shocked to death. Again under the
law a woman is entitled to defend her chastity against a man who wants to have carnal
knowledge of her forcibly.”

"' Cap 165.18
12(1970) H.C.D. 344
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I find this reasoning as a good interpretation of the penal code'® where the law says that the right
of self defence shall extend to a person who, in exercising that right of self defence, causes death,
and that the person was acting in good faith and with honest belief based on reasonable grounds
that her act is necessary for the preservation of her own life in the circumstances where the

unlawful act is with the intention of committing rape or defilement or unnatural offence.

In this case the rapist was the accused’s father in- law. Would the matter be different if the
deceased was her husband, trying to have sexual intercourse with her without consent? The

question was posed during research interviews thus;

QN; “what is the implication if a woman kills her husband because the later wanted to
rape her; and self-defence is pleaded?”

In answering the question Munuo, Judge of Appeal at Dar es laam responded,

“Rape in a marriage is difficult to prove. It becomes rape when marriage is no longer
there anymore. There is no marital rape offence in Tanzania. Therefore self-defence
cannot be used. How can you prove beyond a reasonable doubt that there was rape
between a wife and husband? And when does it become rape? I have not got such like a
case of a woman to allege that she was raped by her husband”.

On the other hand Nathalia Kimaro, Judge of Appeal at Dar es salaam, added from a gender

perspective,

“As me, I can interpret the law in accordance with the situation of that case so as to
accommodate the defence”.

It is therefore my opinion that, it is difficult for women to use self-defence as against their
husbands in marital rape. However, it can be justifiable if a woman kills another person. In order
to accommodate the defence the law should be looked at through a wide-angle lens rather than

microscopic. Looking into the gender interpretation of the law, Kimaro, J.A, commented;

“There 1s always a problem from the judges who are presiding over such cases. In most
of the cases they are men. In using the defence, there is a stereotype. This is the thinking
of men. Men are using self-defence and provocation successfully. The defences cannot be
used successfully by women because of patriarchal system. Even in the court most of
assessors are men who are determining whether there was provocation or self defence”.

BS. 18(1) ¢
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As it was already stated, the defence lawyers find it difficult to plead self- defence. There are
cases where you fail to see why self-defense was not pleaded and instead provocation alone was

pleaded, or not at all. One example is the case of R vs. Juliana Kiwale™.

In this case the deceased and the accused were husband and wife. They had 6 issue of their
marriage. At around 1.00 p.m the deceased and the accused were at their house. The accused
asked the deceased for “ulasi- pombe” (local brew) which was in the house, that she would drink
but the deceased refused. When the deceased went to take bath the accused took the brew and
drank it. When the deceased learnt that, the conflict began. The deceased took a 6 weeks old
baby from the accused and threatening to throw her down. Their neighbor, who was nearby,
intervened and took the baby from the deceased. The accused picked up a knife which was

nearby and threw it at him. It injured him and caused his death because of abdominal infection.

The accused was charged with manslaughter upon her own plea of guilty. In his judgment,

Kyando,L. A, held;

”The deceased was aggressor in the incident. I order that the accused be discharged
absolutely.”

In this case, one can ask why the plea of self-defence, of defending the baby, or provocation
because of that act was not raised by the defence lawyer. However, the judge used his wisdom to

discharge the accused.

In another case, the defence of self-defence, in my opinion, was obvious but the defence lawyer

only raised the plea of provocation. This is the case of Magdalena Sanga v. R™.

In this case the appellant was convicted of murder of her husband by the High Court at Dar es
salaam. The appellant who was the only witness to the killing which occurred at a matrimonial
home made an extra-judicial statement before the magistrate. The statement in which she was
alleged to have admitted the killing on the ground that the deceased assaulted her and provoked
her by saying that he had killed their matrimonial child. The statement was taken by the court
interpreter, who was not called as the witness at the trial. The Court of Appeal allowed the

appeal and substituted the conviction to manslaughter by holding;

' case No. 7/1991 at Morogoro, Dsm HighCourt Registry,(unreported)
'3 [1980] T.L.R 305
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“Failure to call a person who took down the statement to testify is a fundamental
irregularity which renders the statement of the accused hearsay. The trial judge should
have considered the defence of provocation and self defense.”

The appellant cut the deceased to death with an axe. She made an unsworn statement. She related
that she had taken a complaint to the ten cell leader. At the material time when she came home
the deceased asked her why she had done so. The deceased was angry to her action and locked
the room door saying that he was going to eliminate her. The deceased said that the appellant
was wasting her time as her complaint to the ten cell leader would not bring back her deceased
child. The appellant had alleged that it was the deceased who had boasted to her that he had
bewitched and killed that child as he thought that the appellant had that child from an adulterous
connection. She said, “He grabbed my throat. I pushed him back and he fell against a bed. I
looked round and saw an axe. I was convinced he was going to kill me. I picked the axe and cut
him with it. He fell by the bed. I opened the door and ran into the “maize-shamba”. The trial
court had rejected this unsworn statement in favour of the extra-judicial statement made by the
appellant. The court of Appeal considered that the extra-judicial statement was inadmissible and

the account of circumstances of the killing was contained in unsworn statement. The court held;

”We think that the appellant killed under provocation. However, the deceased was not
armed and when he was pushed and fell back against a bed, the appellant could have
opened the door and run off. In any event using the axe to cut the deceased in the
circumstances was excessive. We will quash the conviction of murder, set beside the
sentence of death passed on her and substitute therefore the conviction for manslaughter.
We sentence her to 10 years imprisonment.”

My question was why did the judges fail to consider the defence of self-defence? Was there no
imminent danger on the side of the accused? The action of the deceased locking the door and
uttering words that he was going to eliminate her, amounted to imminent danger and threat of the
life of the accused? What reasonable force could have been used by the accused, and why not use
the as axe she believed that the deceased was going to use to kill her? What if the deceased could
have opened the door and run away? Could that action have been the end of threat or danger?
Were the hands of the deceased used to grab the appellant by throat not lethal weapon which
could have probably eliminated her before appealing to an axe? Why did the deceased lock the

door?
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Through all these questions I am of the opinion that self-defence could have been included to
explain reasonableness, imminence and that the killing was necessary for her to defend her life.
On the other hand the appellant was staying with a murderer, who admitted to have killed their

child. He was also a threat to her other children

It was noted that self-defence, also operates in a gender biased way. While self-defence is
generally the most appropriate defence for women who kill in a domestic violence context, in
practice the courts have not been able to see women's actions as self-defence. This is because
self-defence, like provocation, is based on male models of behavior, as it was commented by

Kimaro, J.A that;

”The law was enacted in absence of women. Therefore these defences cannot really help
women. There is a need of redefining the law”.

Use of weapons by women; a reasonable force test
As it is noted in many cases where women kill their intimate abuser, women have been accused
of using lethal weapons or excessive force. In responding to the question why women use

weapons, the High court Judge interviewed, Robert Makaramba, at Dar es salaam answered;

“This is because women can take whatever weapon which is available near her at that
moment. These are weapons they use during their daily activities, such as knives for
kitchen activities, hoes for farming and gardening, axe for fire wood collection.”

The law provides that in exercising the right of self defence or in defence of another or defence
of property; a person shall be entitled only to use such reasonable force as may be necessary for
that defence.' It is further stipulated that a person shall be criminally liable for any offence
resulting from excessive force used.'” Therefore if a person causes the death of another as the
result of excessive force used in defence, shall be guilty of manslaughter."*One example is the

case of Magdalena Sanga vs. R ,'” where an accused used an axe to kill her husband,

In reference to that case, is it justifiable that women are being found guilty of manslaughter on

the basis of provocation when they should be entitled to a full acquittal for acting in self-defence

'*S.18B Penal Code

7S.18 B (2)

5. 18C(3)

1% 11980] T.L.R. 305, see page 28 for the facts of this case.
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The law allows deadly force only if there is unsafe avenue of retreat available to the person who
resorts to that force to repel an attack. (Tibatemwa, 2005:305) Patricia, Easteal argues that the
idea of equal force being defined the same for a woman/man conflict and a male/male conflict is
ludicrous given not only the physical differences, but also the gender differentiation in
socialization, that is common place (Easteal 1998:8) I further agree with her that many women
have survived long term punching, throwing, choking and kicking and that their partner’s hands,
fists and feet have in fact been dangerous and potentially lethal weapons.(Easteal 1998:8) To
borrow an example, is the case of State v Wanrow 20, where Wanrow shot an intoxicated,
unarmed man whom she knew had a reputation for violence when he approached her in a
threatening manner. At the time, Wanrow who was 5 feet 4 inches tall had a broken leg and was
using a crutch. The trial court returned a guilty of second degree murder conviction. She used a
weapon against an unarmed assailant. On appeal the Washington Supreme Court reversed the
conviction on the basis that the use of the ‘reasonable man’ objective standard of self defence
violated Wanrow’s right to equal protection of the law because it did not adequately include a

woman’s perspective. Nor did it reflect women’s social reality. The court stated that:

“The impression that a 5’4” woman with a cast on her leg and using a crutch must, under
the law, somehow repel an assault by a 6’2 intoxicated man without employing weapons
in her defence constitutes a misstatement of the law ... Women have the right to have
their conduct judged in the light of the individual handicaps which are the product of sex
discrimination such as denial of training in physical combat, socialization into belief that
display of physical aggression is unfeminine and therefore undesirable etc. To fail to do
so is to deny the right of the individual woman involved to trial by the same rules which
are applicable to male defendants.”

As it was noted by a respondent judge, the notion of reasonableness has been judged in
accordance with expected male behavior, women are at a disadvantage. It is not reasonable to
expect a woman to wait until a physical assault is underway to protect herself as it is likely that

she will be killed doing so or experience grievous bodily harm

In the other case the court acquitted a woman after being satisfied that greater force was not
used. In the case of R. vs. Sophia Hilali** the accused and the deceased were lovers who had
separated. At the material time the deceased had gone to the accused’s home to try to win her

back and then a quarrel developed. During the fight the deceased died of asphylia due to brachial

2088 Wash 2d 221 (1977)
2! Criminal case no.3 of 1991,H.C at Morogoro
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aspiration. The doctor did not detect any marks of violence on the body. It was the vomit which
caused asphylia. It was held by Bahati, J that the accused did not use great force in the beating or

else the doctor would have seen marks of violence. The accused was absolutely discharged.

In my opinion, if any weapon would have been used then the accused could have been convicted

of manslaughter, but she probably ought not to have been.

The requirement of non-use of lethal weapon applies to both women and men. In the following
case a man is justified to kill in the cause of defending his wife against being raped. In R vs. Self
Salum Makanyage the deceased had attempted to rape the wife of the accused. In the fight the
accused inflicted injuries on the deceased which caused his death. In delivering his judgment,

Msumi, Jk, held;

“It is the deceased who is the cause. The accused had every right to defend his wife
against criminal attempt of the deceased to rape her. There is no evidence that accused
used any weapon in preventing the deceased from committing the intended rape. I have
taken into consideration that the accused had been in custody for over 3 years. This is
more than enough punishment. Hence the accused is hereby discharged unconditionally™.

As the physical body strengths between men and women are different, can the law on self-
defense justify the killing by a woman using lethal weapon, trying to defend his husband against

any fatal bodily harm or unnatural offence? I therefore reiterate the words of Jones that;

“We must acknowledge that a 110-pound woman might need a weapon against her 255-
pound husband ... To a small woman untrained in physical combat, a man’s fists and feet
appear to be deadly weapons, and in fact they are: many women killed by their husbands
are not shot or stabbed but simply beaten and kicked to death. The woman who counters
her husband’s fists with a gun may in fact be doing no more than meeting deadly force
with deadly force” (Jones, 1980: 330)

I would rather think that, there should be a distinction between the physical body ability of men
and women in the self defense requirement. But it should also depend on the individuals and the

circumstances.

Provocation; sudden and temporary loss of self-control
Provocation is a wrongful act committed at the heat of passion that the offender loses self-control
and commits a crime that otherwise would be murder. Provocation is a defence which can be

invoked exclusively for a charge of murder.
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According to the Tanzanian penal code®, provocation is defined as;

“any wrongful act or insult of such a nature as to be likely, when done to an ordinary
person, or in the presence of an ordinary person to another person who is under his
immediate care, or to whom he stands in a conjugal, parental, filial or fraternal relation,
or in the relation of master or servant, to deprive him of the power of self control and to
induce him to commit an assault of the kind which the person charged committed upon
the person by whom the act or insult is done or offered”.

In order to successfully plead provocation there should be; a wrongful act which could cause any
reasonable person a sudden and temporary loss of self control as to induce the accused to react;
and that the accused must have reacted immediately after the provocation and that there was no

time to cool from heat of passion.”

The data from the research findings of cases visited show that in six cases tried; four women
pleaded the defence of provocation successfully, and were convicted of manslaughter. On the
other hand, in thirteen cases were men were charged, they pleaded provocation successfully in

eleven cases. The following table below illustrates.

CASES ON | CASES ON | SUCCESSFUL | DEFENCE REASON FOR DENIAL
FEMALE MALE LY DEFENCE DENIED
OFFENDERS OFFENDERS
F M F M
CASE AT THE | 4 10 4 9 0 1 No provocation because the wife refused to return home
HIGH COURT
CASES AT THE | 2 3 0 2 2 1 For female cases; there was excessive force of using
COURT OF .
lethal weapon and that there was no heat of passion at the
APPEAL
time, there was time to cool
For male case; no wrongful act to cause provocation
TOTAL 6 13 4 11 2 2

FIG; COMPARISON ON THE UTILIZATION OF DEFENCE OF PROVOCATION BETWEEN MALE AND FEMALE OFFENDERS

The law provides that, when a person who unlawfully kills another under circumstances which

constitute murder, does the act which causes death in the heat of passion caused by sudden

22 Cap 16 S. 202(1)
25,201
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provocation, and before there is no time to cool for this person, that person is guilty of

manslaughter only.**

On the question of temporary loss of self control and sudden reaction, a Court of Appeal Judge
Munuo was of the opinion that there is a difference of reaction between women and men.

Responding to the question whether women can fit the ingredients of provocation, she said;

“It is the nature of men to think of immediate solution or to react immediately. Using
provocation as a defence one is to act on the spot. If someone reacts later then the act is
calculated. Provocation must be immediate. If the act is delayed then this will be termed
to be revenge. On the other hand women can’t react immediately. They have other means
of reacting like crying so as to resolve their anger.”

It is evident from the words of Munuo, Justice of Appeal that most women who cannot react at
the moment the wrongful act is done to them cannot benefit from this defense. To add something

on this statement one can recall the words of Gleeson C.J that,

“....The law’s concession to human frailty was very much, in its practical application,
a concession to male frailty...The law developed in days when men frequently wore
arms, and fought duels, and when at least between men, resort to sudden and serious
violence in the heat of the moment was common. To extend the metaphor, the law’s
concession seemed to be to the frailty of those whose blood was apt to boil, rather than
those whose blood summered, perhaps over a long period and in circumstances at least as
worthy of compassion.”*

It can be noted from the above statement that, men can readily react at the heat of passion and

women can take time to react; and thus they can’t use the defence of provocation successfully.

No heat of passion; the case of Adventina Alexander?’

In this case the deceased and appellant were husband and wife respectively having solemnized
their Christian marriage in 1960. They were blessed with 7 surviving children. In the night of
20.3.1994 at about 11.00 p.m or 12.00 midnight, the deceased arrived at home drunk. He entered

peacefully and declared that he was not going to eat because he was drunk and that he would eat

#8201 Cap 16

= Chhay v. R (1994) 72 A Crim R 1 AT 11 Quoted in Victoria Law Reform Commission (VLRC) , “Defences to
Homicide; Issues Paper Melbourne,VLRC,2002 AT 7, http//www.courts.qld.gov.an/practice/etbl/main_chap
14_06.htm.

26 Criminal Appeal No 134 of 2004 (unreported)
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on the following day. While he was in bed the appellant picked a hoe, walked stealthily and
hacked him on the head. She picked a panga and cut him several times in the neck. The deceased
died instantly. The appellant ordered her daughter, PW1, who was living with them in the house,
to assist her to dress the deceased and throw the body onto a nearby path. She was arrested and
admitted the killing. At the trial she raised a defence of provocation which was rejected by the

trial judge.

On appeal the defence advocate told the court that the deceased uttered more words than adduced
by PWI. He said that the deceased had called the appellant to come and suck his male organ.
Therefore it was said that those insults were very provocative especially to the appellant who
was a village woman aged 53 years. Another provocative incident cited was that some days
before the killing of the deceased, the appellant had found the deceased committing adultery with
a woman. It was said that on the fateful day when the deceased called her to suck his male organ,
the act rekindled her previous anger over the adultery. After having gone through the evidence

the Court of Appeal held;

“Indeed the words ‘come and suck my male organ” are very provocative. But in this case
there is nothing indicating that such words were uttered by the deceased...... it is true an
accused person does not have to prove provocation but only raise a reasonable doubt as to
its existence.....but in the instant case there is no doubt in our minds that the alleged
provocative words were never uttered by the deceased. About an act of adultery alleged
to have been committed by the deceased some day prior to the killing, we hasten to say
that there was no evidence about it. Even if it is accepted that such an act took place, that
would not afford the appellant the defense of provocation because the killing occurred
some days later when the appellant was no longer in the heat of passion as required by
s.201 of the penal code Cap.16”

In this case, I would be of the view that courts would have looked on the factors which caused
the appellant to kill. What was the story of marriage life from the year 1960 to 1994? The
historical pattern of abuse or family life would have explained the appellant’s state of mind when
she killed. However, our courts take and use the available evidence from the defence when
deciding on the matter. Arguably, the adversarial system is aimed at making the State prove its
case rather than the search for the truth (Australian women criminal code introduction 2004). In
an adversarial system, the parties define the scope of the contest and the evidence, and the power
of the court to call witnesses is used sparingly. It is essentially a two-sided contest between the

prosecutor and the defendant with the judge as an impartial moderator. The judge has little or no
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initiative in relation to the collection of evidence which is chiefly in the hands of the prosecution.
Evidence is mainly tendered through the direct oral examination of witnesses with the other party

having a right to cross-examination.

All murder cases are prosecuted by state attorneys from the Director of Public Prosecution. In
cases of murder the role of prosecution is not to prove its case but to make sure that justice is

being done. One state attorney, Sakina Hussein Sinda, commented;

“It is upon the defence side to come up with good submissions. If the defence is good to
shake our evidence, we do not look on conviction but we look for justice”

The court of Appeal judge who was interviewed was of the opinion that the defence lawyers and
prosecutors should dig further into the facts of the case so as to come up with a good case for the

judge to adjudicate on. She said;

“The prosecutors and defence lawyers should go in deep to cover the whole story of the
case. On the other hand social welfare officers who are now in magistrate courts should
be used to look into the history and the life of the accused. The defence lawyers should
also dig deep into the facts and other issues to make up the case for the judges to
determine.”

Unlike the case of Adventina, the court in Lucas Ngalyogela Vs. R? accepted the defence of
provocation because it was not contradicted by the prosecution. In that incident case, the family
life of the partners was put into consideration. This was the case where the appellant killed his
wife and was convicted of murder by the High Court. On appeal the Court of Appeal quashed the

conviction of murder and set aside the sentence of death. It was held;

“After all the time this couple lived together was too long, 22 years, and too peaceful
with a gift of eight children which they were blessed with. This has reinforced our belief
that this was probably an isolated and unfortunate incident in their lives and had led to
such a tragedy. The evidence of the appellant on this provocation was not contravened by
the prosecution. The appellant may have attacked the deceased under provocation which
was sudden and grave.”

?7 Criminal Appeal No. 21 0f 1994
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If the judges of Court of Appeal have considered the happy marriage of 22 years without any
quarrel, or the history of their lives; would have the case been different if the facts were vice
versa? That is, if the deceased was the accused and she had experienced unhappy marriage. It
would be my opinion that probably she could not have fitted into the test of sudden and
temporary loss of self-control. And what are reasonable provocative acts for women can be
different from that of men. Therefore this necessitated this research to examine the reasonable

person as an objective test.

The test of a reasonable person under the defence of provocation

The expression reasonable person and ordinary person have been used interchangeably. The law
defines “an ordinary person to mean an ordinary person of the community to which the accused
belongs.**The case law has also defined an ordinary person. It was held in the case of Damian

Ferdinand Vs. R%, thus;

“for the defence of provocation to stick, it must pass the objective test of whether an
ordinary man in the community to which the accused belongs would have been provoked
in the circumstances, and the best judges to determine this question are the assessors, for
they are “the ordinary persons of the community to which the accused belongs”

If most of the assessors are men, therefore the test is based on a male standard. In commenting

on whether this standard can benefit women, Kimaro, J.A, said;

“There is always a problem from the judges who are presiding over such cases. In most
of the cases they are men. In using the defence of provocation, there is a stereotype. This
is the thinking of men. Men are using provocation successfully. The defence of
provocation is used successfully by me because of the patriarchal system. Even in the
court most of assessors are men who are determining whether there was provocation.”

The assessors I interviewed were all men. I learnt that some are the respected people in the
society and others are ex-civil servants. The assessors belong to the community which is based
on patriarchal kind of thinking. Arguably one cannot deny that if the assessors are all men in a
case involving a woman as an offender, the test of a reasonable person would be based on male

model.

%8202 Cap 16.
¥ 11992]T.L.R 16
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It was suggested in the case of Engelbretch that the court requires that the reasonable person
standard account for gender differences that may affect how women respond to domestic
violence, essentially it requires the standard to be infused with women’s experiences (Ludsin

2005:193).

If assessors are to be only men in a case where a woman is an offender in homicide trial, I don’t
doubt that their opinion will be influenced by male experience and perspective. It was said in
Lavallee case, that women’s experience and perspectives may be different from the experience

and perspectives of men. (Ludsin, 2005:140)

The opinion of the assessors is not binding on the judge. If the assessors are a measure of an
ordinary person in the community to which an accused belongs, and the judge can decide not

take their opinions, therefore one can question who the ordinary person is.

The findings from court records show that men benefit from the defence of provocation as their
acts pass the test of an ordinary person. Most of the cases men killed under provocation because
of alleged adultery on the side of women, love, jealousy, a situation of exchanging words with a

woman, and a woman refusing to cook.

In the case of R. vs. Shabani Mohamed® the court held that the reason that women can be
punished and probably be killed requires a strong cause and not flimsy one. In this case the
accused killed his wife and pleaded provocation. It was said by Mapigano, J (as he then was),

that;

“The accused and other men who are similarly disposed must be made to understand that
the days when men-folk could take pleasure of punishing their wives upon flimsy cause
have gone for good. All things considered I send him to jail for a term of 3 years.”

Men have been provoked because of love jealousy. In the case of Benjamini Mwansi Vs. R*
the appellant killed his fiancée’ because the deceased uttered words, “Achana na mimi, sina
habari na wewe”” (leave me alone 1 am no longer with you). The charge of murder was reduced
to manslaughter after pleading successfully the defence of provocation. The Court of Appeal

held;

3% Criminal cause No. 27 of 1986 (unreported)
111992]T.L.R 85
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“Now, those words in themselves appear innocent. But if they are looked at with the
hindsight of what had transpired they are powerful dynamite sufficient to blow off the
faculty of reasoning of the appellant.”

In other cases women were killed and the accused was convicted of manslaughter because there
was exchanging of words between the couples, or in one incident the wife intervened in men’s
conversation. In the case of Lucas Vs. R¥ where the accused appellant killed his wife, the
conviction of murder was reduced to manslaughter because there were exchanges of words
which led to provocation. The appellant was imprisoned for 5 years. In another case of R VSs.
Ngoliga® the accused assaulted his wife because she intervened in a discussion which the
accused was holding. The accused kicked his wife in the stomach. She died while on the way to

hospital because of a lacerated spleen. On trial the accused accepted the charge by saying;

“It 1s true. She provoked me. I inflicted a beating on her. She was injured. She was sent to
hospital and died there. It was bad lack. I was drunk™

The court convicted the accused of manslaughter and sentenced him to 5 years imprisonment.

The mentioned cases, therefore, show how acts of men can be reasonably justified in the
community. This shows that violence is the nature of men and their acts are justifiable by the law

under the defence of provocation

Women are considered to react on the long term causes of provocation rather than the short term
cause of which men are the beneficiaries. This was commented on by the magistrate’s court

social worker when he said;

“On the issues of provocation there are immediate and long term causes. But law
considers only the immediate cause of provocation. Human attitude is hereby being used
to determine such cases.”

Conclusion

From the research findings, the opportunity of women using these defences of self-defense and
provocation successfully has been limited in a nature that they apply equally to all men and

women without regarding sex, or gender. In many cases men have been able to use these

32 Criminal Appeal No. 139 of 2002 at Mwanza
33 Criminal case No. 60 of 1985
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defences successfully. However, in some cases the judges show lenience on the part of women
but the law forces them to stand by decisions. It was argued that discrimination on the basis of
gender comes in different forms such as cumbersome court procedures, content and effect of the
law, and the manner in which these laws are interpreted. The narrow interpretation of the law
cannot adequately take into account women'’s perceptions arising from their social reality. This is
because homicide defences are based on male behavior practices. (Saupa et al, 1994) I wish to

reiterate the words of Jones (1980:311) as follows;

“The body of the law, made by men, for men, and amassed down through history on their
behalf, codifies masculine bias and systematically determines against women by ignoring
the women’s point of view. Today the law is largely enforced, interpreted and
administered by men. So it still works in the interest of men as a group. Women,
schooled like men to be good citizenship, accept the law’s male bias as objective justice.
The women lawyers, judges, and jurors, taught the same rules, usually uphold the same
male standard...... 34

Therefore the barriers for women benefiting from these defenses outweigh the opportunities.

The legislature is not sensitive to women’s situation, nor often, are those who apply the law.

3 Cited and quoted in Tibatemwa,(2005:201)
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CHAPTER FOUR

Introduction

In this chapter, the answers from the test case which was conducted among the University of Dar
es salaam students, in their 3 and 4™ years of study, will be analyzed and discussed. Findings
from this research brought another defence, that of insanity. This is an emerging theme where the

defence of insanity was more or less compared with the battered women syndrome.

The case of Amina; response from LLB students

The findings from this case explain the nature of the curriculum the university students of law
degree are undergoing and it reflects the probable thinking of practicing lawyers.It also shows
the interpretation of the law through the principle of stare decisis. However, other students
thought other remedies of a person like Amina can resort to. The following are the facts of the

case.
Facts

Amina is a woman in Mburahati village. She is 45 year of age. Amina is married to
Japhet who is a taxi driver in Dar es salaam city. Amina and Japhet have 3 issue (who
were all daughters) of their marriage and they have lived under one roof for 15 years after
they had solemnized a Christian marriage.

Amina has lived an unhappy marriage life because of matrimonial quarrels with her
husband every time. One day when Japhet was talking to his friend Juma, Amina
contributed in the conversation. Japhet was angered and beat Amina to a point of her
being admitted to the Hospital. He claimed that a woman is not allowed to interfere in
men’s talk. On the other time when Japhet was drunk, he would force her into sexual
intercourse and sometimes force her to imitate pornographic videos while making love
with him.

Amina lived a bitter life and sometimes she attempted to commit suicide because of
violence she was getting from her husband. One day she caught her husband in bed with
the neighboring woman. When she asked her husband the reasons of him being unfaithful
to that extent, she was scared and beaten bitterly and she had a miscarriage. When Amina
went to report this to her father, she was later sent back to her husband on the pretext that
Japhet paid the bride price and on the reason that their marriage is a Christian one. This
being the case she was told that she can’t divorce. She had no option but to return home
and continue living with her intimate abuser. One day when she deserted the house again,
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her husband followed her to his father’s house and threatened to do something if she
wouldn’t come back. She was indeed worried and terrified of living with Japhet again.
But for the children, financial support and family pressures she has to go back to her
matrimonial house.

It was one day when Japhet came home drunk and he didn’t like to eat. During that night
he called Amina names and threatened to kill her next time if she causes herself to have a
miscarriage and if she wouldn’t give birth to a baby boy. She didn’t answer back and left
for kitchen chores while his husband went in bed. In that midnight when Japhet was half
dead because of drunkenness, she picked a hoe and hacked him on a head. He died on the
spot. She was charged of murder and in her defence she pleaded provocation and self
defence.

The question posed was;

“If you were a Judge, or a Prosecutor, or defence lawyer, can she succeed by using
defences of provocation and self-defense? If yes or no give reasons”

The group of respondents was composed of twenty five students, of which fifteen were females

and ten were males. After the end of exercise, only twenty students submitted their answers.

These were twelve females and eight males. Eight females and four males were of the view that

no defence was available to Amina. One male and two females answered that Amina cannot

succeed by all defences but she could have opted for divorce before she resorted to kill. Those

who answered that there is either provocation or self-defence available for Amina were only two

males.

Three respondents said that there were no defences, but insanity was available. These

were three males.

The table below illustrates the data.

RESPONDENTS ON NO | NO DEFENCES BUT | NO SELF-DEFENSE BUT | NO PROVOCATION BUT | NO DEFENCE BUT

DEFENCES AT ALL SEPARATION OR | PROVOCATION SELF-DEFENCE INSANITY CAN BE
DIVORCE PLEADED
M F M F M F M F M F
4 8 1 2 1 0 1 (6] 1 2

12
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For the purpose of this research, 1 will discuss these findings in five categories. Firstly, on the
part of those who said that there are no any defenses at all, secondly those on no defenses but
separation or divorce is an option, thirdly those of no self-defense but provocation. Fourthly
those on no provocation but self-defense and fifthly on those where no any defense but insanity

could be pleaded.

No defense at all
Female 3™ year student

I think Amina cannot succeed in her defense of provocation and self defence because;
provocation to succeed as a defence, a provoked person should have no time to cool
his/her temper i.e. when a person is provoked he/she must take action at the material time
when she/he is provoked and not to allow time to pass between the provocation and the
taking of action. In our case here Amina cannot succeed on the defence of provocation
because when she was provoked she went to the kitchen chores and waited until her
husband was half dead (sleeping) because of drunkenness and then she killed him.

Therefore with this issue, Amina had time to cool her temper as she allowed time to pass
between the provocation action and the killing action hence she cannot plead provocation.
Amina would have succeeded on self defence if there was something to defend against.
And this must be at the material time of defending him/herself if there was something
threatening life. If you will not defend yourself you will likely lose your life and when
defending yourself you must take into account an issue of avoiding greater evil during
such defence, and the force you might use must be reasonable when defending. In our
case then, Amina was defending herself from nothing because the person she was
defending against was asleep (half dead) and at that material time as she was defending,
there was nothing threatening her life. Moreover the force she used was unreasonable
because she used a hoe to kill her husband, who was asleep. Therefore with all these,
Amina must be guilty of murdering her husband and the defence of provocation and self
defence cannot help her.

The response is all about reasonable force to be used for a man who is asleep. If Japhet had
attempted to kill Amina using his hands causing a miscarriage and the words which he later
uttered; why didn’t the respondent see the imminent danger the accused was facing in the near
future? I would have thought that the respondent being a woman, then she would have come with

an argument in favour of Amina. [ would rather borrow the words of Jones (1980; 311) that;

“...Women, schooled like men to good citizenship, accept the law’s male bias as
objective justice. The women lawyers, judges, and jurors, taught the same rules, usually
uphold the same male standard...... ”
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That being the nature of the respondent’s training, such rigid requirements of defences of

provocation and self-defense, were upheld by her without gender distinction

No defence;separation or divorce was a remedy

A male 4th year student

The defence of provocation cannot stand unless the accused acted at the heat of
passion. According to facts Amina hacked the deceased after a long time had elapsed.
Likewise the defence of self defence as provided for under section 18 cap.16 R.E 2002
cannot be accepted as the force used in revenge was not proportionate. Although Amina
was several times used to be beaten and mistreated by the deceased she could
reasonably and proportionally petition the court for separation or divorce. Alternatively
she could have first of all reported the matter to the conciliation board for amicable
settlement of dispute under s. 101 of cap 29 R.E 2002

The main concern of the respondent is the wording of a statute on these defences. According to
him, law stands as it is and it cannot be interpreted otherwise. The best solution the respondent is
thinking is to petition for divorce. The question remains on the issue of why most of battered
women do not leave their violent partners. This has been a question where defence lawyers,
judges and the assessors see that a woman who is living in violence should avoid such violence
by leaving the house. in one of my discussions with judges, Munuo, J, commented on the case of

Adventina Alexander by saying;

“.....In such circumstances even if there were problems in marriage, she should have
looked for divorce and not to kill. We don’t solve marital problems by killing. Someone
is not there to kill other person. No spouse can take an advantage. There is a Law of
marriage Act to solve the problems”

Family law on divorce and separation means that a woman can put to an end an abusive
marriage, but this is not a situation for women who wish their marriage to continue but the
violence to end. Women are too ashamed to ask for divorce (when it is socially or culturally
unacceptable) because of the wish to preserve the family for the sake of children or in order to

maintain an acceptable standard of living.*

35 The theoretical debate on the question of women and violence, Part one,
http//www.1900 280229 vio/AgWomUrbnpm-ptIEN.pdf, p.19
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No self-defense but provocation

Anonymous 3rd year, Male

The plea of provocation on part of the woman must without any shadow of doubt be
accepted by the court. This is because the acts of torture and distress had reached
their apex in the midnight where she decided to kill the deceased. The last straw
doctrine has to apply in favor of the accused.

However the plea of self defence should not succeed because the danger was in no
way imminent.

As the facts narrate, the woman has had a very bitter life experience with her
husband. The act of hacking the man with the hoe shows the reaction following the
cumulative acts of torture, distress and unhappiness against her.

It goes without saying that the act of hacking would have been avoided if the woman
had been allowed to separate from her husband as she had earlier attempted. This
was caused by the fact that the family considered bride price by husband as the
factor to restrain separation. Equally bride price was considered by the husband as
the ground for torturing the woman.

Knowledge be provided to the community to enhance emancipation of women.
Bride price is not to be subjecting women to torture. It should be known that the
bride price is not that much necessary.

The respondent has raised a “last straw doctrine” which can be used as a defence. However, the
doctrine would need to be introduced by counsel as novel approach. There is no provision in
statutes on this doctrine. The cumulative acts of torture and distress against Amina could raise
cumulative provocation. But in any case, cumulative provocation is not favored by criminal law.
Whether cumulative provocation can be argued in court, a state attorney interviewed responsible

for prosecution, commented;

“On the heat of passion the law is very strict. It doesn’t look into women or men. It is not
gendered and the defaces are not gendered”

It is from the discussions with the key informants, where it shows that the law on defences lacks
some requirements to apply for most women, who do not react immediately in the heat of

passion
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No provocation but self-defence

A male 3" year student

The defence of provocation cannot be successful because at the time Amina picked the hoe,
the husband was asleep such that there were no words or acts which would have provoked
Amina.

Amina had time to cool her temper. She had alternative either to run away from the house or
to report the matter to the police.

The defence of self-defence can apply and be successful because it seems that the husband
had intention to do something bad to her. That is why even when Amina tried to escape and
went back to her parents, the deceased followed her and threatened her that he was going to
do something bad to her.

Amina had no support from the parents because of bride price, even where their daughter
was living in torture. The time was approaching when the bad thing which was always being
said by the husband to happen to her. Therefore it was self-defence

The accused committed murder as the last resort to her problems. She had taken steps to run
away from him but she failed. The accused still loved the deceased but he was not treating
her as a human being. Amina loved more the children, that is why she came back. Amina
committed murder because of love and so I think that even she was not happy herself with
the death of her husband. Therefore Amina could not be charged with murder but
manslaughter

The respondent gives some explanation why Amina killed her husband. He argues his case that

danger threat was imminent and was about to happen. In Tanzania courts engage a rigid

application of the imminence requirement in the law of self-defense by looking at a single

moment, when the woman actually strikes the fatal blow; rather than looking at a broader

spectrum of time and context in which the killing occurred. It is argued that self-defence should

be available when there is a previous history of serious physical abuse, the abuser has made a

statement of intention to commit a serious assault or killing and that an abuser has taken any

action in furtherance of the threat. (Moriarty 2005:5)

I would be of the opinion in such as Amina’s case that the threat of danger could be anticipated,

and Amina was justified to preempt such danger. Furthermore a battered woman’s attempts to
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leave may precipitate increased violence as the deceased had previously shown. Thus, even
though leaving is often not relevant to self-defense—mno one asks the person in a bar fight who
defended himself why he did not leave earlier—both assessors and judges often need to have
these issues explained by experts. When assessors are instructed that leaving may pose a greater
danger than staying, they can begin to see the woman as a rational actor who might have been

trying to save her own life.”

No other defences but insanity

A female 3rd year student

As for Amina’s defences on provocation and self defence, it will be untenable to allow the
same since such defences do not fall into the literal construction of the penal code cap 16 of
Tanzanian laws. She could raise such defences successfully if the hacking was done there and
then at the place of and time of harassment by Japhet to her.

But Amina could successfully defend herself by a defence of insanity, since the beatings from
Japhet had become constant and thus it was already inculcated into Amina’s mind to the
extent of creating a peremptory kind of insanity. The dictum enunciated in the case of Doris
Liundi vs Republic [1980]TLR would correlate Amina’s situation almost squarely. A woman
may be insane by her husband’s harassing words. Manslaughter is an offence in this case, not
murder.

A male 4" year student

Amina cannot succeed because the two defences cannot apply in her case. First the defence of
provocation can apply if the provocative words are the ones which cause one to kill at the spot
and the moment they were uttered. This means that time should not have lapsed as is in the
case of Amina who was abused in the evening and killed in the midnight. This allowed time
for the provocation to cool down and so cannot cause one to kill.

On the other side , self defence can not apply as the danger in which one is defending against
should be imminent. It should not be mere fears that a danger might happen as was the case of
Amina.

However on my opinion Amina should use the defence of insanity. In this case she should
claim that due to the persistent family quarrels caused by her husband, she was
psychologically tortured for many years thus causing her mental fatigue which resulted into
temporary insanity causing her to kill Japhet without knowing that she was killing as it was in
the case of Doris Liundi

3% Women criminal code introduction, p.27
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The arguments above, by the two respondents on the issue of insanity, leads me to discuss a
battered women syndrome vis a vis insanity. Mental or psychological distress has been argued by
many respondents to be insanity. This is because the concept of a battered woman syndrome is a
new concept in Tanzania. Therefore women like Amina in Tanzania can neither fit the defences

of provocation, self-defence nor insanity.

Emerging theme

Insanity vis a vis the battered women syndrome

Insanity has been used by many respondents to express the situation of a battered woman. As the
concept of the battered women syndrome is a new concept in Tanzania, it is my considered view

that these concepts be discussed in order to clear up the confusion.

It is a presumption in criminal liability that every person is of sound mind, and to have been of
sound mind at any time which comes in question, until the contrary is proved.”’ If the contrary is

proved then the law provides the defence of insanity to murder charges.
Under the defence of insanity the law provides that;

“A person is not criminally responsible for an act or omission if at the time of doing the
act or making the omission he is through any disease affecting his mind incapable of
understanding what he is doing, Or of knowing that he ought not to do the act or make the
omission.”®

This is drawn from the decision in R.vs. Mc Naghten *°, which presumes that every person is
sane unless it is proven that as a result of a disease of the mind at the material time he was
incapable of understanding what he was doing or he was incapable of knowing that what he was

doing was wrong

For an accused person to successfully plead insanity there must be an examination by a

psychiatrist. Where a plea of insanity is made, a psychiatric examination is generally done to

37'S.12 Cap 16
*®5.13
39(1843), 10 CL. And F, 200
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ascertain whether either the accused is so mentally disordered or defective, so as not to stand
trial, or whether he or she was at the time of committing the offence mentally disordered or

defective.*’

If it is established that he or she was insane at the time of committing an offence, and the court is
satisfied by such report, it may find that person guilty but mentally disordered.*’ The effect of

this finding is that an accused is sent to a mental institution.

In law a battered woman syndrome is not a defense. According to Ludsin legal practitioners
defending abused women who kill have used Battered Women Syndrome effectively to explain

the following;

1. That the woman’s hyper- sensitivity to her abuser’s mood and behavior allows her to
predict accurately when an attack is imminent.
2. That abuse can result in a slow-burn of emotions, so that a person acting in provocation
my not react suddenly.
3. That the reasonableness of the abused woman’s behavior in killing in a non-confrontation
situation. (Ludsin, 2005:64)
The battered women who kill have no mental disease as is the case in insanity. Rather the
battered women syndrome explains why the woman has not reacted suddenly at the heat of
passion, why she has killed in a non-confrontational way, why there was necessity in her
resorting to killing and why she predicts that the danger was imminent. The usual defences
available for murder; i.e. self-defence and provocation, are not available for her. This is because

her reaction does not pass the laid down test.

As Rubenstein puts it, the ‘battered woman syndrome” describes a pattern of psychological and
behavioural symptoms found in women living in battering relationships’. He further advances
that the battered woman syndrome is best understood as a subgroup of what the American
Psychological Association defines as posttraumatic stress disorder rather than as a form of

mental illness*.

40'$.220 (2) Criminal Procedure Act, 1985
415219 (2) ibid
2 http//divorcenet.com/or/or-art02htmp p.1
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From the answers of the test case, it clearly gives a picture how defence lawyers, prosecutors and
judges might misconstrue the defense of insanity and a battered women syndrome. What is the
defence of a battered woman, who does not either, fit the defense of provocation or self defense?
It might appear that if the court orders that she should be sent to a mental institution, the report
would not show whether at the time she killed, she did not know that what she was doing was

wrong. The jeopardy is that she may be sent to mental institution.

The case of Doris Liundi*’

This case does not deal directly with a woman who kills her abuser, but rather when a woman
kills because of her being subjected to abuse by her husband. This case was being referred here
and there during my interviews, that someone can be mentally stressed but legally sane.
Therefore I h see it as important to discuss this case so as to explain how a battered women
syndrome can be confused with insanity. The issue would have been different if the appellant
had killed her husband. If that were the case, the expert evidence could have explained why the

appellant killed under provocation or self-defence; and why she didn’t leave.

This is a case of what probably should be treated as diminished responsibility, a defence which is
not available under the Tanzanian penal laws. Diminished responsibility can be easily confused
with insanity and the battered women syndrome. The battered women syndrome is not a defence
of itself but it can be used to explain why a woman can react under provocation and self-defence
such like in this case if the facts of the case would have been different. Therefore women who
fall under the categories of diminished responsibility and the battered women syndrome have no
defence at all as the law does not accommodate their situation. A battered woman is not insane
because she knows what she is doing that is wrong; but she reacts under cumulative provocation
or self-defence as she reasonably believes that there is an imminent danger threatening her life

because of persistent violence from her intimate partner.

In this case the accused was charged with three counts of murder. Due to grave matrimonial
disharmony and threats by her husband to throw the accused out of the matrimonial home, the

accused decided to and did administer poison to her four children and took some herself together

*[1980]T.L.R 38 & [1980]T.L.R. 46
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with some ground pieces of glass. Three of the children died. The accused and one of her
children were saved by doctors. Before the accused administered the poison she wrote 4 letters
explaining why she made that decision and that her husband was innocent and should not be
punished. During the trial the accused raised the defence of insanity. It was argued on her behalf
that she was so mentally stressed that although she knew what she was doing she was not
capable of knowing what she was doing was wrong. The prosecution argued that the evidence
the court proved that the accused knew what she was doing and what she was doing is wrong. In

its judgment, the High Court held;

“Where the accused raised the defense of insanity it must be shown on all the evidence,
that insanity is more likely than sanity, though it may be ever so little more likely. The
burden of proving insanity is on the accused on a balance of probability. The court is not
bound to accept a medical expert’s evidence if there is good reason for doing so. In this
case the accused wrote 4 letters and administered the poison when she was mentally
stressed but was legally sane, she knew what she was doing was and that she was doing
was wrong”’

On appeal, the Court of Appeal upheld the High Court judgment that the appellant knew that
what she was doing was wrong. The problem remains for a battered woman who can neither fit
in these defences of insanity, provocation nor self defense. Would have the matter been different
if the appellant had killed his husband? I would rather argue that, there could have been no
defense available for her. If in this case, expert evidence, rather than that of proving insanity, was
used, I would contend that probably the two courts would not have convicted her for murder. The
judge went further to think of another defence of diminished responsibility, but he found no law

to base on. Makame, J (as he then was) commented;

“....In Tanzania we do not as yet, have such law. It would be dishonest, unprofessional
and presumption on my part to go beyond my proper role. If at any stage in the system
my opinion is required in this case that will be in a different role which role I shall play
accordingly. In the mean time I have this job to do..,” **

If I have to recall my legal method, there is a practice of the court to use judicial hunching if it is

of the national interest or interest of justice to do so. The judge saw that gap of the law but he

*[1980]T.L.R 46
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hesitated not to open the flood gates. In recognizing this gap the Court of Appeal held obiter

dicta;

“It is possible, indeed likely, that our law on the issue of insanity is antiquated and out of

date. Parliament, in its wisdom, may wish to amend this particular branch of the law and

bring it into line with modern medical knowledge on the subject".*

There is therefore a need to redefine the defences on murder charges so as to accommodate
women, like battered women who cannot utilize the defenses in their favour. On her response if

the battered women syndrome was applicable in Tanzania, Munuo, Judge commented;

“This can reduce the offence of murder to manslaughter. This can be used to mitigate the
sentence. Mental, psychological problems can be used to reduce the charge to
manslaughter. In Tanzania we don’t call it the Battered Women Syndrome like that. It is
a principle of law that each case must be judged on its own. We don’t have a concept
which can justify women to kill”

I would further argue that many women who suffer from the battered women syndrome, have
been convicted of murder as there is no defense available to them. Mwalusanya, Judge (as he

then was) once gave caution on judicial errors by saying;

“The possibility of a judicial error, for whatever reason, assumes ever greater importance
because the death penalty is irreversible, it is the end of the matter, and it cannot be
corrected. And mind you, convictions for murder in error (after the appeals) are not

rare"*®

Therefore there is a possibility of judicial errors in sentencing battered women to mandatory

death sentence.

> Tanzania Law Reports, 46 (1980).
* Republic v Mbushuu alias Dominic Mnyaroje and Kalai Sangula (1994) TLR 154.
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CHAPTER FIVE

"Where, after all, do universal human rights begin? In small places, close to home - so
close and so small that they cannot be seen on any maps of the world. Yet they are the
world of the individual person; the neighborhood he lives in; the school or college he
attends; the factory, farm, or office where he works. Such are the places where every
man, woman, and child seeks equal justice, equal opportunity, equal dignity without
discrimination. Unless these rights have meaning there, they have little meaning
anywhere. Without concerted citizen action to uphold them close to home, we shall look
in vain for progress in the larger world."

Eleanor Roosevelt, 1958*'

Introduction

This chapter discusses the legal and human rights framework in Tanzania. It is through this
analysis where the conclusion will be drawn on the availability of legal and human rights
frameworks which can help women in their defense to murder charges as a result of violence
from their intimate partners. Recommendations will also be given on legal, policy and structural

reforms.

Legal, constitutional and human rights implications

Tanzania is a signatory member state to various instruments on Human rights. For the purpose of
this research I will discuss and focus on specific women’s instruments such as CEDAW,
Women’s protocol and the Gender and Development; A Declaration by Heads of states of

SADC.

Under article 2 (1) f, of CEDAW Tanzania as a state party is obliged to condemn discrimination
against women in all its forms and take all appropriate measures, including legislation, to modify
or abolish existing laws, regulation, customs and practice which constitute discrimination against
women. Therefore under the existing law on criminal responsibility on murder cases, the
defenses of self-defense and provocation have in most cases benefited men as they are based on

male model. The penal code (Cap 16), the law of evidence Act, and criminal procedure Act need

*” She was an advocate who contributed to the adoption of the Universal Declaration of Human Rights
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to be modified or amended so as to cover the defense of battered women who kill their intimate

abuser so as to be in line with CEDAW

Furthermore, article 3 strengthens article 2 by obliging the state members to guarantee women
the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality
with men. It is now well understood that the defenses of provocation and self —defense are not
gendered. It will be a violation of human rights, if these defenses cannot be used equally between

men and women.

Article 15 of CEDAW brings about equality clause so as to oblige the state to modify and amend
its laws that women are accorded equal rights before the law as their counterparts the men. The
penal code was enacted before the existence of CEDAW in 1979. One cannot argue specially

that the law has taken care of women who might lose defenses as the case of a battered woman.

Tanzania is required to put all efforts to ensure de jure and de facto the rights of women. This is
not only formal legal equality but also equality of results in real terms. Under such
circumstances, neutrality (same treatment) has no legitimacy if it denies women the exercise of
all rights on a basis of equality with men in real terms. Because of existing inequality,\laws
policies and programmes may have to be different for women and men so that equality

of\outcomes could be achieved. Substantive equality includes equity.
Article 26 of the Vienna Convention on the Law of Treaties (1969) states:

“Every treaty in force is binding upon the parties to it and must be performed by them in
good faith.”( pact servanda)

And article 27 states:

“A party may not invoke the provisions of its internal law as justification for its failure to
perform a treaty.”

States have a legal responsibility to comply. Failure to do so undermines the basis of

international treaty law.

The protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in
Africa provides under article 8(e) that;
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“Women and men are equal before the law and shall have the right to equal protection
and benefit of the law. And state parties shall take all appropriate measures to ensure that
the law enforcement organs at all levels are equipped to effectively interpret and enforce
gender equality rights”

The protocol also urges member states to integrate gender perspectives in legislations.*®

It is not a question of having a clause in the constitution that all human rights are equal, but it is a

question of equity and gendered interpretation of the law. Justice Mathews observes that;

“Access to the law means more than being able to get legal assistance or physical access

to the courts. Physical access is meaningless, and can be counter-productive, if the
individual cannot obtain a fair and just result before the law”( Australian women criminal
code introduction 2004: 17).

So, women's access to the law, and access to justice involves issues of physical access to the law,
and of fairness and justice both within and under the law. The law on defenses of provocation

and self-defense should be fair to women and not the matter of equal treatment before the law.

Under the SADC Declaration on Gender and Development, Tanzania commits itself to ensure

gender equality at all levels. Article H (iv) and (vii) states;

“Members commit themselves, repealing and reforming all laws, constitutions and
enacting empowerment gender sensitive laws. And recognizing, protecting and
promoting the human rights of women and children”.

In order to comply with human rights requirements, gender specific clause should be enacted and
modify the existing laws so as o engender the defenses of provocation and self-defense. Courts
should also specifically examine women’s decision to kill in right of the abuser’s violations of

their rights.

The Tanzania constitution provides for equality between all human beings and equality before
the law.* However, the constitution does not specifically state that there should be equality
between men and women or equal treatment of the law between men and women. In other
provisions the constitution requires to make sure that human dignity, other human rights are

respected and protected. Also it requires making sure that all violations and discrimination are

* Art. 2(1) ¢ of women’s protocol
* Art. 12 & 13 the constitution of United Republic of Tanzania,1977( as amended from time to time)
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eradicated.”® It is accepted that all human are equal but not equal in gender and sex and
application of the law equally without specific consideration of gender, is the violation of

principle of equality.

Conclusion and recommendations

In order to realize the human rights of women various interventions need to be implemented.
Firstly there should be a legal reform so as to modify and enact gender sensitive laws. This is to
go hand in hand of redefining gender specific crimes in the penal code. As a matter of policy the
gender awareness components should be encouraged for the law students, practicing lawyers,
prosecutors, assessors and the judges. This should also be accompanied by reviewing
curriculums for legal studies so as to equip future lawyers, judges and magistrate to engender the

law.

To make intervention seen to be happening, affirmative action is recommended and a specific
defense in the case of a battered woman, be introduced. This is termed as positive discrimination

s0 as to bring real equality between women and men.”’

Structural reforms

Another intervention is structural reforms where composition of the bench should be gender
sensitive as well as the assessors in murder case involving women. Expert evidence be allowed
without limitation of the law of evidence and these expert to work as judicial officers so as to

help the judges, defense lawyers, prosecutors and assessors to reach a fair determination of cases.

Intervention on legal education; a policy issue
Law schools should ensure that the curriculum includes content on how each area of the law in
substance and operation affects women and reflects their experiences. In order to harmonize

country wide legal education, this should come as a government policy to higher learning

30 Art. 9 (a), (f) and (h)
T Art. 4 CEDAW
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institution through the ministry of education and the ministry of constitution and legal affairs.
Furthermore the Tanganyika law society should organize and conduct a refresh course or a post-
gendered legal training for all lawyers in practice. On the other hand the council for legal
education should review its requirements of lawyer’s admission to the bar, that they interview

the aspiring candidates on gender and law.

Law schools should ensure that feminist legal theory is offered in separate elective subjects or in
elective subjects that deal with legal theory. At the University of Dar es salaam there is an
optional course of Gender and the law-LW 522. However, there was no lecturer to offer it. Also
from the course outline of criminology and penology-LW 517, feminist legal theory is not a

component.

All law schools should ensure that in recruiting new staff selection criteria assess an applicant's
awareness of gender issues as applicable to the subject area to be taught. This will seek to ensure
that all aspects of tertiary legal education, including assessment tasks and course material,
employ gender inclusive language and avoid sexist stereotypes of the roles of women and men in

society.

At least some of the judges interviewed saw the need of gender awareness education campaigns
among all judicial officers, i.e, judges, defense lawyers, prosecutors, magistrates and assessors.
In answering whether there is gender awareness on the side of prosecutors, defense lawyers and

other judicial officers, Justice Munuo said;

“There is a need to educate them on gender issues. They take them very lightly. People
are not sensitive. The advocates are not sensitive but they need to be sensitized. We have
Tanzania Women Judges Association- we train women magistrates on women’s issues so
that to make sure that they interpret laws in right way to eradicate discrimination in the
nation. Assessors and magistrates should be trained so as to be properly directed in cases
involving women”

I congratulate the efforts which are already done and urge the government to support the
initiatives which are already in place. This should not end up only as training magistrates of
lower courts only but also the judges of High court and Court of Appeal because murder cases lie
in the jurisdiction of these courts. Professional training in relation to gender issues, the social and

psychological effects of violence will enhance the ability of the court to empathize with the

48



position of women, either as victims or offenders, and to run the court process with less negative

impacts upon women.

Law reform

Should there be a different defense?

One suggestion to ensure women's stories are told is to rename or redraft some defenses, so that
the real nature of the offence and what is relevant to the case is not camouflaged. The available
defenses of provocation and self-defense, though available, cannot be utilized by a battered

woman as her reaction does not pass the laid down test.

Therefore to engender defenses, there should be a separate defense which will include elements
of cumulative provocation in case of a battered woman. As it was held in the case of Ahluwalia,
the subjective element in the defense of provocation could still be satisfied even though there
was a delayed reaction, provided that there was at the time of killing a “sudden and temporary

loss of self-control” caused by the alleged provocation.*

On the other hand the law should state that self-defense is not limited to cases where unlawful
violence is imminent or immediate. Rather, the actor must believe that her defensive action is
immediately necessary and the unlawful force against which she defends herself must be force
that she apprehends will be used on the imminent occasion, but she need not apprehend that it

will be used immediately.

Evidential reform

Under the law of evidence Act,expert evidence is permitted when a court has to form opinion
upon a point of foreign law, or science or art.’* Expert evidence would usually be allowed in
domestic killing cases if it were to show some form of mental abnormality, but which not

insanity is.

52 Ahluwalia supra
33 Cap 6 R.E 2002
S, 47
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Ludsin suggests four main types of evidence that advocates should provide on behalf of a woman
who kills her abuser. These are the history and patterns of abuse in the accused’s relationship
with the deceased, other violent acts of the abuser of which the accused was aware, social
context evidence and evidence of other acts of abuse perpetrated against the accused. (Ludsin,
2005: 187) She continues to contend that abused women who are charged with murder need to
provide expert testimony of the psychological effects of abuse on women generally, so as to
provide factual foundation for a defence or mitigation of sentence. (Ludsin, 2005: 193) She uses
the Witwatersrand Local Division in the case of S vs. Engelbrecht in which the court quoted
the Supreme Court of Canada decision in Lavallee vs. Queen to explain the importance of expert

testimony in abused women who kill cases as it is hereby reiterated;

“Expert evidence on the psychological effect of battering on wives and common law
partners must, it seems to me, be both relevant and necessary in the context of the present
case. How can the mental state of the appellant be appreciated without it? The average
member of the public (or the jury) can be forgiven for asking; why would she continue to
live with such a man? Why could she love a partner who beat her to the point of requiring
hospitalization? We would expect the woman to pack her bags and go. Where is herself
respect? Why does she not cut loose and make a new life for herself? Such is the reaction
of the average person confronted with the so called “battered wife syndrome”. We need
help to understand it and help is available from trained professionals”. (Ludsin,2005: 193)

The rules of evidence tend to limit the story telling in courts to the circumstances that surround
the crime in terms of time, location and conduct. The whole context in which a crime occurs
should be presented so that judges, magistrates and assessors can properly assess the criminality
and seriousness of what occurred. The history and pattern of abuse fall within the category of
similar fact evidence. The relevancy of facts forming part of same transaction as it is the case of

evidence laws in Tanzania would fall in this category.”> The section provides that;

“Facts which, though not in issue, are so connected with a fact in issue as to form part of
the same transaction, are relevant whether they occurred at the same time and place or at
different times and place”

One advantage of calling expert testimony in these cases, however, is that apparently

inexplicable behaviour can become comprehensible when understood to be common among

%38
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women who have suffered domestic violence.”Finally the defense counsel and trial judge draw

connections between the expert evidence and the defenses upon which the defendant is relying.

% Women criminal code introduction, p.84
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The appellant ADVENTINA w/o ALEXANDER was charged with and convicted of the
offence of murder contrary to section 196 of the Penal Code, Cap 16. She was sentenced to the

mandatory sentence of death by hanging

At the trial it was the prosecution case that the deceased ALEXANDER s/o
MTATEMBWA and the appellant were husband and wife respectively having solemnized their

Christian marriage in 1960 and having been blessed with seven surviving children.

In the night of 20.3.94 at about 11.00 p.m. or 12.00 midnight the deceased arrived at home
drunk. His daughter VENASTINA d/o ALEXANDER (PW1) who was living with her parents in
the same house opened the door for him. The deceased entered peacefully and declared that he
was not going to eat because he was drunk, and that he would eat on the following day. He never
saw the expected day. While in bed the appellant picked a hoe, walked stealthily and hacked him
on the head. She (appellant) picked a panga and cut him (deceased) several times in the neck.
The deceased died instantly. The appellant ordered PW1 to assist her to dress up the deceased
and to throw the body in a nearby path. This they did.

On the following day the appellant was arrested. She admitted the killing. But at the trial

she raised a defence of provocation which was rejected by the learned trial judge (Masanche, J.).

Before us in this appeal the appellant was represented by Mr. Matata learned advocate. The

respondent Republic was represented By Mr. Feleshi, learned State Attorney.

Mr. Matata raised one ground of appeal, namely that on the evidence on record the trial
court ought to have found that PW1 was not a reliable witness, and that she was a witness with a

purpose of her own to serve, and that the defence of provocation was available to the appellant.

In elaboration Mr. Matata, learned advocate, stated that the learned trial judge erred in
relying heavily on PW1 VENASTINA d/o ALEXANDER who was not a reliable witness. He
said PW1 had said that the deceased did not utter any words other than what she had told the
court. She had told the court that the deceased had simply said that he was not going to eat as he

57



was drunk and that he would eat the following day. The deceased had also later on spoken

faintly,” Adventina njoo uangalie damu sijui inatoka wapi”

Mr. Matata urged that the deceased uttered more words than what PW1 had said. He said
that the deceased had called the appellant to come and suck his male organ. He said that since by
then it was around midnight and PW1 was just about 15 years old, she was probably asleep and

therefore could not have heard those insults.

Second, PW1 had assisted the appellant to dress up the deceased and to throw the body in a
nearby path. In that respect, he said, she was an accomplice who was ready to tell lies to

exonerate herself, and that her evidence required corroboration which was lacking.

Third, PW1 did not tell the village chairman PHILLEMON MERKIOLI (PW2) everything
she had seen and heard. For example he said, she did not tell him about the conversation she
heard between the appellant and the deceased. She also did not tell him that she had assisted the
appellant to dress up the deceased and to throw the body in a nearby path, or that she had assisted
the appellant in burying some of the deceased’s clothes. Mr. Matata urged that had the learned
trial judge considered all these he would not have relied heavily on her evidence in convicting

the appellant, and that he would have accepted the appellant’s defence of provocation.

Mr. Matata further submitted that the appellant was provoked by the deceased’s insult for
telling her to suck his male organ. He said that those words were very provocative especially to
the appellant who was a village old woman aged 53 years. He cited the case of DAMIAN
FERDINAND KIULA & CHARLES (1992) TLR 16. In that case this Court held that for the
defence of provocation to stick, it must pass the objective test of whether an ordinary man in the

community to which the accused belongs would have been provoked in the circumstances.
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Mr. Matata further argued that there was also another provocative incident. He stated that
some days before the killing of the deceased the appellant had found the deceased committing
adultery with a woman. He said that on the fateful day when the deceased called her to suck his
male organ this rekindled her previous anger over the adultery. Mr. Matata argued that adultery
is a very provocative act capable of reducing the offence of murder to manslaughter. He cited the

case of BENJAMIN MWASI V R (1992) ELR 85.

Mr. Matata further submitted that the killing of the deceased was not premeditated and that
the learned judge erred in refusing to accept the appellant fs defence of provocation for no
reason at all. He said that the appellant had no duty to prove provocation. He cited a persuasive
holding in the case of KENGA V R (1991) 1 EA 145. In that case the Court of Appeal of Kenya
sitting at Mombasa held that the accused does not have to prove provocation, but only to raise a
reasonable doubt as to its existence. Mr. Matata urged that there was no evidence to ground a
conviction of murder apart from that of PW1 who was an unreliable witness. It was his
submission that had the learned trial judge considered all these factors he would have come to
the conclusion that the appellant was provoked, and would have found her guilty of

manslaughter.

On the other hand Mr. Feleshi learned State Attorney submitted that the learned trial judge fully
considered the veracity of PW1 and found her to be a credible witness. She was not an
accomplice. She only participated in assisting the appellant to dress up the deceased and to throw
away the body under threat by the appellant herself who was her mother. Mr. Feleshi further
stated that PW1 had no interest or purpose to serve because she had not participated in killing the

deceased.

As far as provocation is concerned, the learned State Attorney conceded that the words come
and suck my male organ are very provocative indeed. But that such words were never uttered

by the deceased, otherwise PW1 would have heard them because she was awake and was the one

59



who opened the door for the deceased. She did not hear them. Mr. Feleshi further argued that
there was no evidence that the appellant had previously found the deceased committing adultery.

In that respect it was his view that the case of Benjamin (Supra) is inapplicable in this case.

We have carefully considered Mr. Matata’s submission as to why he believes that PW1 was
not a reliable witness, together with the appellant’s defence of provocation. We have equally
carefully considered the learned State Attorney’s reply thereat. With respect to the learned
advocate, we are unable to agree with him that PW1 was an unreliable witness for the following

reasons:-

First, the appellant and the deceased were her parents. By the death of the deceased PW1
was deprived of one of her parents. She was left with only one parent, the appellant, who could
provide her with parental love. By all means and in ordinary life she would definitely not wish to
lose both parents. It is highly unlikely that she would be willing to give incriminating evidence
against her mother, who would be hanged thereby losing both parents. But with all this dilemma

lingering in her mind she decided to tell the truth. She told the truth.

Second, PW1 told the Village Chairman Phillemon (PW2) everything in respect of the

whole event. This was said by Phillemon (PW2) himself in his examination-in-chief.

Third, PW1 did not participate criminally in the killing of the deceased either as a principal
or an accessory before or after the fact. She had simply been ordered through threat by her
mother, the appellant, to assist her to dress the deceased and to throw the body in a nearby path.
Under the circumstances we are satisfied that she was not an accomplice. In a persuasive case of
DAVIES V DPP (1954) 1 ALL E.R. 507 at page 514 the House of Lords defined the word

gaccomplice h as follows:-
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The definition of the term  “accomplice’ covers participe criminis in respect of the actual

crime charged, whether as principals or as accessories before or after the fact

This view was adopted by the Court of Appeal for Eastern Africa in the case of JETHWA
& ANOTHER V R (1969) EA 459.. We adopt the same view.

The learned trial judge who saw PW1 giving evidence was satisfied she was truthful. We
have found nothing to fault him on this. In the case of ALl ABDALLAH RAJABU V SAADA
ABDALLAH RAJABU & OTHERS (1994) TLR 132 this Court held, inter alia that where the
decision of a case is wholly based on the credibility of the witness, then it is the trial court which
is better placed to assess their credibility than an appellate Court which merely reads the
transcript of the record . Also in the case of OMARI AHMED V R (1983) TLR 52 this Court
held, inter alia, that the trial court’s finding as to credibility of witnesses is usually binding on
an appeal Court unless there are circumstances on the record which call for a reassessment of

their credibility. In the instant case there are no such circumstances.

We now turn to Mr. Matata’s second complaint, that is, provocation. Indeed the words come

and suck my male organ are very provocative.

But in this case there is nothing indicating that such words were ever uttered by the
deceased. Had they been uttered by the deceased, PW1 would have heard them because she was
in the same house. She was not asleep because she was the one who had just opened the door for
the deceased, and after a short time she heard rattling noises whereby she asked some questions
followed by the actual killing of the deceased by the appellant, and a threatening order to assist
the appellant to dress the deceased and to remove the body. It is true an accused person does not
have to prove provocation but only to raise a reasonable doubt as to its existence as held in the

KENGA case (Supra). But in the instant case there is no doubt whatsoever in our minds that the
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alleged provocative words were never uttered by the deceased. They never existed. Therefore the
cases of DAMIAN and KENGA cited by Mr. Matata learned advocate for the appellant are

inapplicable in this case.

Mr. Matata complained also about an act of adultery alleged to have been committed by the
deceased some days prior to the killing. We hasten to say that there was no evidence about it.
Even if it is accepted that such an act took place, that would not afford the appellant the defence
of provocation because the killing occurred some days later when the appellant was no longer in
the heat of passion as required by Section 201 of the Penal Code, Cap 16. Therefore the case of
BENJAMIN cited by the learned advocate is inapplicable in this case.

In the event, and for the reasons stated above we dismiss the appeal in its entirety.
DATED at DAR ES SALAAM this 15" day of July, 2004.
D.Z. LUBUVA

JUSTICE OF APPEAL

J.A. MROSO

JUSTICE OF APPEAL

S.N. KAJI

JUSTICE OF APPEAL

I certify that this is a true copy of the original.

(S.AN. WAMBURA )

SENIOR DEPUTY REGISTRAR
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on mesne profits.  Thus this ground of appeal also ]
I would accordingly dismiss the appeal.

Appeal dismissed,

REPUBLIC v, AGNES DORIS LIL

(D (Makasu, 1)

REPUBLIC v. AGNES DORIS LILNIN

st Court oFf Taseasia a1 Dae £ Sapans (80w, 1)

Crimizal Cast 46 ur 1978 .
Evidence—Defenee of Insanity—Burden and Standard of proof.
Evidence—Tlmsanity—Evidence of medical expert—Court not bound 1o sccept it
Insanity—Mental stress—Whether constitutes insanity in law,

The accused was charged with three counts of mu
threats by husband to throw

aeeused decided 10 and did admi-
nd picees of glass. “Three
s Defore the secused

was innocznt and should not be punished. During the
argued on her behalf that she was so mentally stressed U e was doing she was
not capable of knowing what she was doing was wrong, . The prose v argued that the evidenee before
the court proved that the accused knew what she was doing and ber letters showed that she knew what she
was doing was wrong.

Held: (i) where an accused “raises the defence of insanity it must_be shown on all the evidence,
hough it may be ever 5o littie m ly:

(iv) in this case the accused wrote the four letters and ad
stressed, but was legally sane; she knew what she was doing aed that what she wis doing wWis wrong.

Accused found guilty of murder on each of the three counts.

Cases referred to:

(1) Nyinge Slwate 1. R. [1959] EAL 874.

(2) Mbelukie v. R. [1971] EA. 479, .

(3) Regina v Walden [1951] T W.L.R. 1008

F.H. Uznndu for the Republic.

W HEPUBLIC v, AGNES DORIS LIUNDL (Marasi, 1) 3w N

MARAME i The accused Agnes Doris Linndi is charged on three counts of
dered her three chilldren Lona, Pilt, and Tweni Liundi ai house at

“ehruary, 1978, She has or cach connt pleaded MNot Guilty.
and controvertod by the ascused, that. “on the date
children, the other one being Tuji, the hlest, who survived,
T Erievous Bol
Tweni are dead, 1 am persuaded 1o
a ence of three people: P.W .4 George Li who told the court that the three
children were his and the aceused's and that he identified their dead podivs to 4 Dr. Kombe; P.W.I0—Al
Kombe who saysdt 17 true and that the ilentificition was done to him in the presence of o policeman ealled
Narcis Sakayo, 2 police constable, who told this court that he was present at the mortuagy.
Muhimbili Hospital, when on 23nd Febraary, 1978 the accused’s husband identified 1o Dr. Kombe the dead

bodies of his three children.

The chain of evidence satisfies me that the three bodies Dr. Kombe performed postmoriem examination

on are the same ones from which were obtained portions and matetials which were overn- mw
ment Chemist’s by P.W 6 Felicla Luiza Dias who wrole her findings in three reports, Exhibits 6, 7 and 8 one W
for each child. These three exhibits and the three tem ination reports posed by Dr. |

Kombe, ns well as the oral testimony of the said doctor and that of P.W.6 Dias, the chemist, couse me to |
believe that the findings related were indeed made and 1o aceept the opinion that the three children died of
poisaning. According to Dr, Kombe an exa ng each body, he found that the stomach. had a liquid
with a distir <ual smell, raher like that ol an i icide or burnt it il: and he formed the
opinion that de s because of 7 He sent the h, the conte
and the kidneys of euch ehitd for wricological nvestigation.  PW.Y told this
to the Governnient Chemist the internal organs Dr. Kombe gave him in scaled boxes, and 1 haveno doubt
it was these things P.W.6 ceamined.  Aecording to Dias, she found § each lat arganic sulphur, and organic

]
L]

| phospharous. nd Lona there were also traces of Chloroquine and organic mitrogen.  The three
' chemicals found are all chemical sabstanees not naturally found in that form in the human body. A combi-
I nation of thesw suk mally used in the preparation of suchi icidesas Dinzone and Parathion.
i Large quantitics of such insecticides, depending on the g itative consti ‘of the particular i icid
. are fatal.

The alleged imniis on the material day before the accused and her four,

children were ©
a domestic servanf

i Hos are testified to by four people; PW.1 Rashidi Milowola,
» W1 Bibic Livedi, who said she is the daughter of George Liundi’s full

the soeused’s saternal cousin, ance removed: and I W, 4 George- Livndi
aocused -
P.W. | said that he arrived a the house a1 6.15 that morning and thay, when he did, he found all the ten
people in the houschold, at home. These were the two Liundiz snd their four children to make six; two -
other children, Kapimga and Andrew; Bibie: and Anna. AL o.m. the socused went away with three of ! )
her own four children: Taji, Pili and Tweni,  Mr. Liundi had loft at 8,30 a.m. after P 1 had already made _
|

tea and was going on with other domestic chores.  The accused and the three children returned about half ¢
an hour later, and the accused had with her a botle of orange squash which the witnese putin the refrigerator.
At about half an hour past midday P.W.1 got ready some sour milk to give 1o the children but the accused

3= v F

T  this. Itis ded by the Republic that this action by the | had 1 in S8
that, knowing __nf.._ she W paing to administer poison ta her children, “ihe accused did not wish Them2o
N o5t Aotency ot T poison. Afer the I had d the children from

20 her bedroom only her own four children, not Kapinga and Andrew, and
closad the door, but not until she kad fetched the boutle of prange squash and got some cups. A while later

PW.1 heard Baby Tweni erying and these cries were joined by thése af the other children in the bedroom.
AL the request of the ace « took Tweni, now purging and vomiting, and went 1o wash him, The
‘baby continued to 1 3 even after it had been washed. PV and Bibie made to telephone Mr.
Liundi to mform him what was ¢ but Bibie hud to go and make the call from phie house
of a neighbour becase the necused w ot et them, The accused left her own bedroom, the one with the
and wenl o the badroom ordisarily used by Bibie and Aw and this was after she
«t 1o her bedroom after she had gone into the toilet with some cups. The accused
going to the other bedroom afforded P.W.L the opportunity Lo go into the accused’s bedroom to see what 4
ere the witness found them in a sofry condition, vomiting and purging, §
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with the bedsheets seiled.
he went to the Anna-

The witness dewidod 1o oot toseeh neighbours” assitimee and whien he returned

expired by then and, on sreival o Mual
dead. A Police vehicle arrived shortly aftorwands, carrying the accused and her husband.

Bibie too says that afler her uncle had lofi, the accused drove off taking with her three of her children
and that when she returned she was earn ol omange squasli.  She says also that when P.W.|
offered sour milk to the children she, the witness, heard them say that their mother had told them not to c_nn
it. She adds also that she asked Lona to undo her Bair so that she might plat it but Lona suid mother had
said she _.._m___E hersell do it. She cotroborates Rashidi about Tweni erying, purging, and vomiting while
the four children were inside the bedroom ther and ahout the acensed saying that they should
not telephone Mr. Liundi and so she, Hibie, had to go to a neighbour’s house to telephone ber uncle.  When
she returned from telephoning is when the witness noniced that the other children were alse in a bad condition.

children from taking sour milk.
The last of the four witnesses was the accused’s It

Anna and Hibie, had made
+ leaving his sickly wife
; : ted in not serving him.
Later while at work he pot two telephone calls, one .
about the children's condition at home anil urging hi He eventually got there in the company
nw.s.n_ women, an Rebello and Mrs. Suleiman from Dr. Khalif Khan's dispensary, who gave first aid to his
wife who was lving on the floor in the second bedroom and wha appeared to be on the throes of death. He
learned n_.: the children had already been wmken away he renched Mubimbili with the aceued he
found Taji in an wwiul con the other three children,

o the seene ol the alleged erimes.

hw hinuse they were shown
which he put in a bottle and
wddressed 1o "Ndugu'.
The contents of these

who had altegedly taken poison had alre
round by Anna.  P.W.S says that in the seeond

ma_.mv_._.m_a.ﬁ:m.,w__.umuﬂmwm“::.wr..m‘.:._u..s
letters were read out in court,  According to Exhibit | the writer was say
had taken was permanent. Beeause the writer way refesring 1o ‘My hushand® [ suppese it can safely be
assumed that the writer wats 0 woman.  The letter was pleading that no action should be taken against
Gieorge, the writer's husband, and that she was,aking the cliildren with her because she did not want them
1o suffer like she had done.  1tis purportedly signed by “"Mirs, A.D,
an envelope to *CCM" is very much in the same vein as the first, ar

the first throe letters is *cfo Box 9050 Dar e< Sa
box number for the Ministry of Justice where P.W 4, the accased’s husband, is employed.

The letter Exhibit 4. the one addressed to *Mrs, MUF. Simz” on the cover, i addressed to Mama
Gaudensia and the writers address is Keko No. 60, | note that thi
accused 7 alleped to have committed the offences. 1t says o
few friends indeed, and asks the addresses to pray for the w
short cot.. . Pray for the kids.... Py for your shemet he was my
M It goes om TDon't cr;

1 wis one of the writer's
ay | have taken isnevera
hand.  You witnessed my
ase pray. The horizon
+ easy [or anyone
stual signature legend s,

wetddingand [ loved lim ( 2) the costof my awn life
) ; 5 WAL
is closing on me very fast—now w

concgrned.  This one purparts to be sipned by
in my view, similar to those in the other thres

Lelled “oding'. a tumbler,and

here and apparently contracted a venereal disease which in tumn she passed on
eame to Dar es Salasm ona weekend. Soon after the mpe she decided not 1o tell anyone about it, not _

Mv now fed up 5o It was leaving the matrimonial home. When he asked her 1o sign she asked him for tin o

ls

REMIALIC . AGNES DORLS LILINDE (Makas. iR At~

picces of broket ghiss,  These, logether wilh the vomit, the witnes sent t the G "
9 too talked of the same thing P.W.S

vatnesses say the other things were sent o the Governi mist, wh
Anastimo Mascarenhas, PW.7. He told the court that he is a chemist at the Goernent Cliemist's and
hie has bepn there for some thirteen years now.  His evidence, taken together with that of P.W.5 and P.W.9,
leaves me in ne douht that Exhibit S, the report Mascarenlias says he wiote, refates to the same thinks, other
than the letters which both P.W.5 and W9 say they collected from the hotise
According 1o Exhibit 5, the bottle labelled ‘iodine’ had no poison while the tumbler had some jodine.
iad organic sulphur, organic nitrogen and organic phosphors which, he said, like the othor
chemist Dies said, are chermicals used in the prey lon of i Examination of the pieces of glass
led the 1 of uil
P.W.E Andrew Nali told the court that he is a Primary Couit Magistrate and he testified to recording
an extrajudicial statement made to him by the aceused in April 1978, This is a longish statement in which
the aesused tells of the death of her mother soon after her own hirth and relates her unhappy childhood.
She got married early, at the sge of 20, in February, 1967, having fnished Form |V only the previous year.
She made that desision so as to pet hersell some security for she felt she wonld otherwise have no one to turn
10 in the cvent of her father's death,  The first two years or so of marringe were Happy, but trouble started
in 1969 when she want 1o trin as 2 teacher at o Teacher's College at Marogaro. was ruped by somenanc >
husband when she

even her hushand, beause she felt that no one wotkl believe her as her mavisher had munaged to lure her

to his hovse.  She therefore had no explanation 1o offer to her hushand who kept on nagging her about {

the infection she had given him. Her husband returned to this matter every-time they quarrelled, so

eventually, in 1973, some four years after the event, she decided to spill 1he beans. The husband was not

impressed ind hie said that the alleged rapist must have bean the accused’s boyfriend. Sometimes when
the couple quarrelled the husband would chase away the accused with the children and as recently as
1977 she had 1o reeruit the counsel of the husband's two uncles to resolve the en-going dispute. .
That appeared 1o contain the husband somewhat.  One week hefore the children's deaths the accused ¢
and her hushand went to & party thrown by the Chiirman of the Boand of Directors, Posts nd Teiecommu-
nicatioms, where an incident, the deails of which it is not immiediately notessary to detve into, sparked ol |
a guarre] between the spouses and during the course of this the rape story was resurected,  The follading |
day the husband tald the aceesed that he, the husband, would write a memorandum whieh she, the ncoused. |
would have to sign.  Heawrote that e, Liundi, had lived in the shadow of the ritpist for seven years nnd wis

digest the contents of the document but when he pleaded with her to sign she wrote thit she was signing |
under duress, then she signed and dated the document which she then returned to Ligndi. When Liundi,
seaid what the accused had written hie tore up the dosument into pieces and said that as shie hadd not properly, |
signed the document he would not leave the house: insiead she would.  He 1ol her to pack and take away’ |
from the house anything she wanted. He repeatedly told her, in extreme anger, that if he found her still ate
home upon his return from work he would whip her and throw her out naked. The husband left and the)
aceused’s mind wis thrown into a whirl. She remembered her unhappy child] wd and how lon she |
was as her farher had died 4

to rel an amone her parents” peaple, and, on her hushand's side there was only a younger hrother who was
drunkard and in bad terms with the accused's hushand. She drove into town with the children so as t
calm herself.  She went to a Chemist and bought three bottles of insecticide and went hack home whete sh
unsuceessiully fried to pet some sleep,  She made 2 mixture of drops of the insecticide and some orang

squash and decided to take her life.

§72. Sheeried very much and did'not know where to go,  There was no onteig

She felt that if she left the children behind they would suffer Hike she had done in her childhood, Shi 1

bedroarm, clased thedoar, and told them that they wete setting off for an wikuow)
children kissed one another, and shook hands.~ She give the mixture to cacl chil:is @
in scup, and she drank her share from a glass.  They ited.  For pood she drank s i ,
and swallowsd some picoes of ground glisy,  She went to shul hersell wp in another bedroom and whe
she came round sha found hersell st Mubimbili Mospital and she was told that three of her chillren liad died

She cancludas the statement by saying that she did not intend 10
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ight not suffer in future,

1o Jer defience the acensed
illed thiree witnesses on her b Thiese 1AW Johe
friend Dr. Conrad Rmuni DLW 1 and 1DW.2 Sylevester K
W ghall start with the acoused's own hriel story Feam Uie dock.
In court the | told of her |

Hin
adtmtant y

51 Pivchistrist: a fau
Wpew of the necuded's husband,

AL

her unlia arried life preceded by only
twa oF throe vears of happiness in marrisg 1 quarecks her heshand would chase her and the
children away and this made her wilous,  Besides she wis keeping good lealth; Anongst
other aitments slie had constant hendaches, blood pressure, anc heart trouble.  On 212778, that is the day
she is alleged 1o have murdered ber children, she and the hushand quarrelled and he chased her.  She became
anxious and felt loncsome,  What happened she does not know but she later found hersell at Muhimbili
Haspital where she was told that thres of her children had died, Sometime after that, while at the
Chang'ombe Police Station, she ashed 1o be taken o a doctor, which was done, and at the doctor’s she was
asked same questions about her problems. She is now surprised 1o hear that she wis laken 1o a mogistrate.
If 1 understood the accused correct! s 1 thiak | did, bt of course T eould not check with her because
she wiis not testifying on oatl, | think the accused s sugge if she did make the statement praduced

s

of the Lindis and that he had
peakad 1o Tum

conference Li
e Fusd ovd

thitt he 15 i eloge Gl
goasion o reconile the ¢ 1 1975 when the aceuse
hushand net to chase her as she v, After a0 fong
intenitian 1o chise awiy the wife amd it seamed to the witress 1t gl
in tho first place. S

in 1977 he o
a diszussion with the nocused and her Kustand, and tried t sort out their niri) sunderstanding. Th
touched an the venereal dissase story and the two men counselled the hustand 1o be mote tokesam snd the
wife more faithiul, f o
There was also the testimony of the
very short.  He expressed the opinion that at th
mgape  He started treating the ageused in
d her children, and, 4t first, wiking ek
T Twasth sty e th

ny wrong. legntls
Jzunda, learmned Prose = % wan thut of & ment
sick person and afier wdmission the accused showed syniptoms ¢ Among other things, <he
wits bad tempered, not sleeping of well, mnd was complaie and pins.  Both in his
report, Exh. 17, and here in court the witness expressed the edf bebieved that her hushand
wis ordering her to kil hersell and the children.
1 am most gratelul to botl learned Counsel, Mr. Uzznda for the Proscoution
U."\,nn, for their useful help throughout the tnal, including their erudite aal luci
J promised that we would retum to the le
Sasked virious questions abe teu
letters were written and si

crson called M

ccused
have

she ddid not Enow

1¢ vigarous questioning by

wressiing

edr

ters wiich I now turm to,
rs His answors ware
Sizaa, PAWL L

15, frin Form © 1 Fon
= fromi the accused, tolkd this court that the seous iting keeps on cha
ides as to whe wrote Exhibin 4, the letter apparen
smvher what shee sand 1o the two poliee efiesrs who vist
e 1l ¥
£ e witness Lias

w

kis opinton, e
e acsused, whe was
1o 100 the court that she

Liundi, the ...,u.,nwun.w_.ﬁcn:n..—

Secondary School with the aceusad for four 3

wsed (o repgive leg

Woll, it enntit be e wolwomen on

ol ar

bey

untruths and 1l she is an unblos Watehing b

that she

frrend an
are that she wi
culled Gaudensin-
and alleged

truthy she coneediad ta, §um satishi

and that her first daughter
are impartant in the import,

il cuncessions on the part of the withess
T Exhibit 4 and they buttress me in the view

the witness box wag nat ~

. i i . -
what 1.:.;1:.?_.. r atall sh ﬂ,ﬁ. < .,__H
1 this eniert with defitu .

HO REPUBLIC v, AGNES 1

that Txhi

1 wirs addressed to and intended for. Martha Siey
| am positively b

impressed by the restaneny of WAL
authorshipof i o batters, 3 fu Jyre were all w :
amd by th e intended o o mnn the. gontents 10 e varivus
forters foumd ke e wepe sih, whereus: Tenga PN tic eriar _......,......
ancd Wit took enstidy of the lete iy they were merady lour. Vunysosisfied § )
an this was frulty and that the fetters were in faet ondy Four, the ,,_Jux..—_:.,m_:r.n._“__ court, as PV
siensficance on the disharmony reganling tie pumber af vomis. )
v.::.,..u::n__awwnn._.._&. Hie. s Anna fold the same story ahout what allepedly happened at the _.Eqwﬁ
befare e oo iod and her children were carted away to ospitl. One wants Lo appre ..._.5_ ::w. ws it
first just one other momingat Keko Juu, when no otig in the Liundi howselw 1 b oy n__.\z_.“u_. F..m’“_w o
make meticulows nole of all the comings and goings, not un 1he children u_..:_?.,. purging an ._oﬁr..._r
a5 1 am satisficd they did. 1 am con inged it is true that the acaused went away with three ﬂ:.unw ren
somelime afler her husband had gone off 1o work and That when she REHE she E__ a bottle o MMN_M“
syuash with her as alleged. Although Anra does not sy s, T am unnnﬁ_& 10 believe ____.”!_”,_.ﬁ nm_.:nﬂ:
did say the children should not take the sour ilk and thit soen after __::_. _n-,...._..m out the other two e
whe wera not hers, Kapingt 1l Andrew, she closed hersell in with her ofl-spring, and :mn ..E:EH.E:Q e i
feaves me in no doubt thal what saused (e children to vomil and purse shorily afiervards n_uun“.n
tham while inside the aceused s badroom Nathing untowrd about them lad rﬁ: _._m.cunn hefore they
The thres children died of pe sl LIS AN my view n_..,,__.ﬁ._::._,_g...an:_n
poisan while they were inside their mather’s budros with the deeused.
J hetropm, iLis true husband Tound her there
iy first fen the children were already

ol thing for s mather W R 15 Pregnan

Frusluand, o e gues
and on the very fateful day,
pssecs. PWS saisd that the
W0 accampanied
oW s recolleetion
Senid, Hdo

ot plice m

The ncetsed] did move to the se
whon he This shiftme
i a bad condition B nota w
with signtlicance. : I P —
d .fiﬂw Defence objected o the Mleg 1 exurnjudicinl statement, first hoctuse Ir w.;r..,.._. .,_.Hahr..”hd___ uq.“_n__.ﬂ_wn
by a person whose mind wits nat sound; and secondly on the _.h:.cz.: at, oM :..».n?..n of it, L
lities had s01 heen complied with. For reasans | gave, 1 smid that (he ssue ol nsa o gt
up As A seneral defonce; and an the ssean hat even though ___un,mm..u..m.n_:,. R
ve expressed himeel? very precisely and eleganily, he sullk anly complict with g -
d 1ol the maker he woul wit the maher had 1o sy _..:; that this
ar af thatstatomeni i f erson had o chintce hut o
atemnent [Fshe did fotwi hota

rrived

pion, sueh cand

eare | was sutisfied i

might not b
fornalitics

He told the praker she did
o s, and 1 this is tnie

I have ao doubt in my mind that the persott
believe that she knew who she was befare
(e was relating Wings o adoetar. Lagres she
wriat, bt 1 feelcertain that this anie was different and 1
- “Tha the accused was at ali materia

is the-acsused in the dock. |
Jtinn 1o helieve that she thought
ng the Prychin-

mvh .
15 with dastors, inchid

very central 10 the accused's defence. W3, the

peychiatrist, supporisthis contentian, which did not post wely impress the Tirst *_.n_u:ﬂq_n.g _E.;..G,.. ;Wﬂ n_ﬂ.__”._,w..
thal the aceusad is guilty of musder, but it did find favour W ._._ __. = m,.ac?_ gentlema :anm.”_..a . .r.n .a..vnw
| appearsiome o e an esperienced and ighly ied ?,:.___.p_qmn_. __J. is J__.n_w. :,___._n_. w ,_y_”_.mum._:msnram:—n
| of Rayal College of Psy hiatrists and has 2 Diplama in Psy ic Medicine (Englan ) . .._._ ‘__ bechios
paw due Tespect 1o his profe vl wizws and would acenrdingly be slow 1o TEjRCL ._:m ev ; n_.”....,rF o2 sl
ve Lo the fact That even Vhough it is Tor an peeused pessan 1o chaw that hie was al the .:..ﬂn..w_"._.._u.nieu_n,
it is enough if he shows this.on 4 mere atance of probabi Th .....r,__.n.__ e W..vi.d..._ﬂ_..ﬁ».w_.._h.n_ u_.:._..on._ﬂ
~iat insarity is mare likely thin sapity, though it may ke ever 30 ._:_M_._._a:. Tikely e ..—.._ s
far this is the oftenquoted cass aof Nyinge Siwato v.R. [1559] EA Y _.HU.:__E_:.na w_; ”,:__.“_MD.__.J_HT ; ._? .__“
Mbelukiev. i [1571] EAATS. That said however, [have also o keepin _.::......n__u_ as i ..z_.mp ._.E_f_
o thin was, said in Siwato’s case, “"The Court s not bovad 1o “..n..u.,_;.. mmedical testimony 1f it i B
reason for not doing so*  Atthe end of the dav, thi s, 5 the duty ¢
4, in doing so, it s ingumbent upon it T Jook at, and assess, this totabiy

F the trinl cpart 1o make 1
of the evidence belore it

finding
including that of medical experts
A peprd Dr. Haule's lesthnany 4s an impo Lant inpit but |

L.A..\n...;:-. ] oSk improper fioel bownd by D Hiuke's 2 Jeme

A e Fus seiaest Exhibit |

SORIS [ 1EPNDT (4fax e 3 e

could be brought 4.
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person.  Dowas mysellar fierst intsi
[B] S :‘.EF. 8 the i ! _r__:n._ this ont 10 the witness and he conceded that the ¢
document was not so elegantly ...._.___.._SL uried he guve so
mindd ar that stage 3 |
of certitude. Fid r. I elt more positively
serionsly, wsedls g Turther reflection. § eame ty the view 1 wessirily bppios-
sibihe that Exhils tie workmanslup of Dr, Haule whao, as 4 8 s y . e saifely
presumed Lo be fu witly only the medical definition of ) mu.,; .
the said affiiction.  If ore may go further, D Ha _n
1€ has of an cdy L man: L._ persan who has not only travelled an appreciable J
D chosen el oT Tearitinl Bt who can alss desronstrate respectable te with some of the
..._...Eu_ highways of other people.  (*WHAT IS A MANT — A Svmiposium from Mikerere. 19612},
~ Although the Defence has sugaested that the possibility that the accused did net I dren as
-alleged cannot be ruled out, T am satisfied beyond reasonahic doubt ¢ i
-some poison, which she henelf also ook, and that itis this poison which caused three of ker ehildren to die.-
‘Thie letters and her reply to PW.1 “Rashidi, leave me to die with my children because Daba Taji does not
like me”, her preparation of the mixtur d ler preventing people fram reaching her husband on the
‘telephone, are among the factors which reinforee my view that the accused con emplitedtand intended her
~children’s death
I have to consider the d e of sed insinity at three differont stages: At the time she wrate the
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the childien because T didn’t want them to suller like I had suffered. Solitariness
frightens. George my husband you didn’t know how much 1 loved you when I was
alive. But now you understand.

TO POLICE OFFICER

Please don't take any action against my husband because he is innocent.

After her arrest the appellant was under the medical care of Dr. Haule, a well qui fied medical psych
trist attached to the Muhimbili Hospital, #He submitted a medical report on the appellant’s candition an
testified in court. In brief his opinion was that at the time of the act the appellant knew what she was doing
that is, that she knew she was killing her children by administering poison, but that she did not know that
she was doing wrong. .

It will be convenient at this stage to set out the provisions of ss. 12 and 13 of the Penal Code which
relate to the issue of insanity. They read as follows:—*

S. 12. Every person is presumed to be of sound mind, and to have been of sound
mind at any time which comes in question, until the contrary is proved.
S.13. A person is not criminally responsible for an act or omis jon if at the time
ﬁ:u:_m the act or making the omission he is through any disease affecting his niind
incapable of understanding what he is doing, or of knowing that he ought not to do
the act or make the omission.

But a person may be ctiminally responsible for an act or omission although his
mind is affected by discase, if such disease does not in fact produce upon his mind
one or other of the effects above mentioned in reference to that act or omission.

Dr. Haule in his evidence and medical report, made the following points. When he first saw
the @ppellant Shortly after the incident, the appellant was abnormal and did not seem to carel *'It was as-
if I was talking to a tree”, Dr. Haule said. In his opinion it was possible that the appellant was abnormal
two weeks or so before the incident, and that the appcllant knew what she was doing when she administered
poison to her children, but did not know she was doing wrong. He referred to the marital strife she went
through, the sort of person she was and her upbringing and her almost pathological dependency on and
obedience to her husband. He was of the view that when she took action to kil herself and her children
she believed she was ordered to do so by her husband. +He said he had read the letters she had left behind,
but they did not change his views on this score.  At'one stage he said she was not suffering fram delusion,
but later on he said she was in that, he said “She was deluded, that is she felt what she was doing was morally
acceptable™. .He said that at the time of the trial in~the High Court, about a vear after the
event, the appellant’s condition had improved, in that she would know what she did was wrong, but that she
was still under psychiatric treatment.

The appellant had made a long extra-judicial gtatement which was admitted at the trial. Tt was made
on 3rd April, 1978, about two months after the event. In it she gave a history of her childhood,
the di

P ltics she went through as a result of the death of her mother and the bad treatment metted out to
her by her step-mother and the loneliness she experienced. She talked of the two-year period of happiness
of her marriage and of the later trouble. She said the trouble started after she alleged she had been raped
by a brother of one of her friends, resulting apparently in her infecting her husband with V.D.  She dared
not tell her husband of the rape incident for a long time but eventually did so.  She recounted the resulting
domestic bickering culminating in the flare up on 21st February, 1978, When heét husband left that morning
she got confused and started thinking of her childhood and felt she had nowhere to go.  She saw her husband
as her mother, father, brother and sister and that she felt her whole life depended on him. She went out
and bought some insecticide and returncd home. She tried to sleep but failed, end still could not find a
solution to her problem. She then decided to drink the insecticide. She said, inter alia:— :

T was angry and anxious about the problems between me and my hushand. Indeed 1
thought whether these problems were mere threats as he had even reached a stage of
chasing me out. A thought came to me that I should finish (kill) mysell and leave
the children alive. But again 1 tried to remember how I got problems during my
childhood where I led lonesome life and questioned myself whether my children were

77 wrong, He submitted that an it

i

awain going to lead cuch life staying with a step other.  Since my husband said if
Tleft 1 should not leave the children [ took them to my bedroom and locked the door.
And 1 told them *We are leaving’. They E_rc.a “Where are we onm. i} ﬁ answered
them ‘We are travelling but wherc we are mo:ﬁ ,.<q do not know”. T kissed them
and they also kissed me, shook hands and bid good-bye _‘a everyone. | gave to each
child E.E mixture, each in his own cup, and 1 ?ow mine ,_,3.2 a glass.  We then
vomited. Because of that 1 decided to take (drink) some ,::::F 1 E.:r also some
ground bottles and locked mysell in another Tc..__.o.c_:‘ W.‘_.E.z that time [ became
unconscious, knew nothing about what happened immediately thereafter.

74

The trial Judae dealt with the defence of insanity put forward at the trial. .mm u:w.:ama the evidence
adduced for Eo.vﬂoMan::,on and the defence, espec \lly the evidence of Dr. Huule He came to
the conclusion that the appellant, when she committed the c_#..:nﬁ although under great stress, was of e
SOU; i that is, she knew what she was doing and knew that she ought :E to have
unznh” WMM_.E,N for the appellant, has attacked the trial Judge's no._..nEmma:. He ‘no_._nn&na that at Gn time
ant knew what she was doing. He submitted that at that time she
¢ relies primarily on the opinion of Dr. Haule. He submitted that
the trial Judge over-emphasized one aspect of the issue of insanity—that the appellant,knew ,,.”Fs_. she i\wﬂ
doing, but gave no or no su icient consideration to the 3?.; aspect, whether she knew, she'was doing Aks
e ne person can rutionally carry out all the steps to cause death
s the appellant had done, and yet would net know .L:: the act was wrong. He nm::.u:aa& that :,.r,.—m::
Judge was only directing his mind to the question of nu __nm u?.qi.:cm.m_:... preparation and ﬁnﬁ:ﬁafzoﬂ
and 5,.”._2?“;, on the part of the appe istration of poison to the c:, dren would cause
death.  All these factors go o show nt knew what she was doing, not necessarily
g e i
BE “Nm;rn_.”ﬂ” "’wwyﬂwﬂ__,._v:w%:m: clearly influenced by Er. na‘En:;. of the four letters ,_r.: _,.ow_na&ﬂuwﬂn
appellant, and which were written nc_.:wz:.g_wnnocﬁ. v with the action she :.ucr on 21st February, \M.
The letters clearly indicate that she knew she was doing wrong, dojng something she ought not S.n_o‘a n
the letter we have quoted earlier in the judgment, she pleaded z,ﬁ: her husband m:n,::n_ not be ﬁcﬂ:maw om
tortured for what she did; indeed there was a plea to .:E police not to take action agai st her w:wﬂwmz :
because he was innocent.  The idea of punishment and innocence in the letter clearly _::w:aw that urm knew
what she was doing was Wro : tke clear that her r:i._m.z,.__ E&, nothing F de :w:”_ dm
wrongful act, which was hers alon her husband was associated with her action, he wou

suffer punishment, punishment for d .
(¢ is true that Dr. Haule had stated that despite the r):.z,,; he was of :_,q view that the mm«:_un__m:wma ,nnn“ﬂ,
“\know she was doing wrong. He testified __Ew\_._fu.‘_n‘:n:_, indicated to him 5& the appe WE_ s&_.“”,.:«.
F._nvonamaﬂ on ‘her husband, an almost pathological ﬂn_mﬂ.:uawq.? 1f we ::anq.v,wzn.._u_...u wwa nM cqc.E.u
fie was perhaps saying that the letters had some connection .E:r the appellant .f.:n:r.a ..:E..M Wsw e
ordered to kill herself and her children by the husband. :..n_ﬁ_ni.u__uk m_..n appellant never said € nrw,v .
ief; i deduction made by Dr- Haule. Even if the letters indicate cﬁnm‘anﬁnzan.:nm,. on her husband,
.dnrn—.‘ mﬁ éﬂm . knowledge on the part of the appellant that the action was wrong, as inviting punishment.
M_ku_\u NMM M.ﬁmﬂ:a_..mﬁ we however are unable to connect the _m:.n; with the beliel or delusion that Dr. Haule
said the appellant had of being ordered by her husband to kill herself and her children.

of the commission of the act, the appell
did not know she was doing wrong. H

X

t that the a
e aspect that the appe

and she wanted
She knew that
1oing a wrongful act.

The trial Judge in his judgment, stated inter aliar—
Dr. Haule appears to me t0 be an experienced and highly qualified ﬁmwn?mim.r ‘In
s, .wEo:m E:.G things; a Member of Royal ﬂo__nwmomvmwoim..:m?w:a has m_.u_n_on._m
E, Psychiatric Medicine (England). 1 would therefore pay due Tespect to his E.c.‘.n.
S o_.:.: views and would accordingly be slow to reject his enge. Also live {
to the fact that even thou ] :

ime i i if ‘s this on-a-rers balance
material time insang 1«1 enough if he show | e c i
The accused must show, on all the evidence, that insapity 1s more likely _.,rmh sanify,
though it may be ever so litle more likely. " The settled authority for this is the cﬁ‘\

gl Y 2 < e

quoted case of Nyinge Siwato Y. R., [1959] E.A. 974, followed so many times, including

gh it is for an accused person 1o show that he was um .En
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