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Preface

Grounded Theory, Snowballs and Dung Beetles

The origins of this book lie in two distinct bur intertwined initiatives
for North-South co-operation, One between the University of Oslo
and the University of Zimbabwe to establish, with funding from the
Norwegian Agency for Development Co-operation (NORAD), a
Southern and Eastern African regional Women's Law Programme.
The other initiative was between the Women and Law in Southern
African Research Trust and DANIDA. An initial focus in both these
projects was devising appropriate methodologies for research into
women’s legal position in the African context. Thus the decision was
made to write a simple and succinct handbook for use in the
Women's Law Programme at University of Zimbabwe and in the
WLSA projects. However, it became rapidly apparent as the book
developed that in both projects research methodologies were con-
stantly being adapted and evolved to meet local needs. There was,
also, constant exchange of perspectives and methodologies between
the North and the South, each region inspiring and embellishing the
work of the other. Thus, in a grounded response to what was taking
place the book gradually expanded. It was also realized that these
grounded methodologies and methods had a much broader applica-
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tion both internationally and inter-disciplinarily than was initially
realized.

The aim of this book is to provide a framework, located in
grounded theory, through which the Women’s Law researcher can
engage empirical knowledge and dara collecred on women's lived ex-
periences, on law, local customs, practices and procedures in a con-
stant dialogue with theoretical generalizations abourt the position of
women. From this empirical base it is hoped that she will be able to
build apposite theories on the legal Fosition of women.

Grounded theory is an iterative’ process in which data and the-
ory, lived reality and perceptions about norms are constantly en-
gaged with each other to help the researcher decide whart dara to col-
lect and how to interpret it. The interaction between developing
theories and methodology is constant, as preliminary assumprions
direct the dara collection and then the collected data, when analysed,
indicates new directions and new sources of data.

In the Northern Hemisphere this approach is often referred to as
athe snowball method», however in a region where there is litdle, if
any snow, a new metaphor needed to be found. The metaphor we
find most apposite is that of the dung beetle. In the African «bush»
dung beedes are constantly «compilingy balls of animal dung in
which they lay their eggs. The «dung beetle method» that is de-
scribed in this book, is a grounded research process in which the re-
searcher collects data, sifts and analyses it, considers the implications
of her findings, determines whart to collect next to meet her needs,
and continues the collection and analysis cycle. Through this process
new methodologies, perspectives and theories are hatched.

This book is a result of a research based teaching programme. We
would thus like to extend our thanks to the scholars from the Uni-
versity of Zimbabwe and the University of Oslo who have partici-
pated. We are particularly grateful to the Ph.D. scholars within the
programme; the late Jennifer Okumu Wengi, Amy Tsanga, Janet
Macharia-Kabeberi and Mary Maboreke. We are also grateful to
Ann Stewart and Abdul Paliwala from the School of Law at the Uni-
versity of Warwick and Jon T. Johnsen at the Faculty of Law in Oslo
for commenting on drafts of the book.

1. lrerativeis defined in the OED as repetitive, make a charge orassertion repeatedly.
However in the contexr of this boak it has a broader meaning, that of constantly
returning 1o the previous research carried our and reconsidering the direction and
content of the furure reseatch 1o be undertaken.
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Introduction

Summary: The need for new research methodologies into issues that
involve women and the law is discussed. The background to the
book is explained, the rarget audiences identified and applications
for the methods in the book are suggested.

1.1 Targer Audience for this Book

In essence this book calls for an approach that integrares empirical
dara abour men's and women's lived experiences into legal research.
Consequcnt}y the rarger audience for this book is quite wide. Uni-
versity lecturers conducting courses in women's law, women’s studies,
gender studies, law and development studies and those deali ng with
customary law and nchwug law» are primary targets. Lecturers in law
who are running courses in different schools of jurisprudence and re-
search mct.hodo]ogi&s should also find it useful.

The book is also deslgned ro assist students for lugher degrees
and undergraduates writing disserrations o come to grips with the
research, ana.brsxs and wnnng process. Researchers and consultants
underraking investigations into legal issues affecting women and
gender relations should also find useful material and suggestions in
the book.

Legal practitioners Ioohng for ways of collecting dara on local
norms, customs and practices or for generating arguments for law re-

form could also utilize some of the suggestions that are made on
‘ways of conducting research. Another target group, at both the aca-

demic and pracrical level, are social scientists looking for better ways
to understand the operation and functioning of law. Social workers,

administrators or members of professional groups dissatisfied with

the way in which the law deals with their clients, mighr use some of
the chaprers to assist them in interrogating the legal system and pin-

pointing the cause of their dissatisfaction. The methodologies and
methods discussed can also be employed by researchers conducting

‘empirical research in other fields.



1.2 Using the Book

The book should be sufficiently self explanarory for a postgraduare
researcher who moves through it step by step to do so withour a
great deal of outside assistance. Having someone with whom to
discuss the ideas and suggestions made by the authors would be a
plus, but a researcher isolated from immediate academic concact
should find the book helpful in deciding how to proceed with her
research.

Undergraduate students, depending on the ideas and theories
that they have been previously expoqed to, might need more specific
guidance in dealing with and interpreting some of the chaprers. In
general we believe thar if the book is used in a step by step manner,
following the chaprers in their chronological order; it is largely self
explanatory.

1.3 The Theoretical and Empirical Location of
the Book

The book is sited in the web of problems, needs and relationships
that affect women in their dealings with the law and the law's dealing
with women. Although women and their interactions with the law
are the focus of the book, we believe that the methodologies and
methods that are discussed can be adapred 1o other types of investi-
gations where there is a conjunction of law and reality, Which is lice-
rally everywhere.

Women are generally regarded as being disadvantaged economi-
cally, socially and legally. Yer efforts that are made to improve their
position somerimes fall short of their objective or may even adversely
affect the position of the women that they were intended to benefit.
Well meaning legislators, development experts, legal researchers,
women activists and others who want to have an impact on the posi-
tion of women often do so from inadequately researched premises.

Our underlying belief in writing this book is thart effective means
have ta be developed o carry out research into the position of
women in law and society. One of the criticisms directed at the legal
systems of the world is that they address predominantly male prob-
lems, are male constructs, male ordered and male dominated. Yer
there is very lictle empirical research to establish whar the acrual

needs of different groups of women are and how they might be ad-
dressed by the legal systems of the world.

Although this book is inspired by approaches from Scandinavia
and other Western countries in developing research and analysis
rechniques, we have atempted to establish a point of departure
which facilitates the development of locality sensitive theories.

In Southern and Eastern African countries there is a growing real-
ization thart reform agendas set in the West, are not always appropri-

ate o the needs of other regions. Although the iniriatives and con-

cems of other countries and cultures or international human rights

agencies may prompt and inform law reform, programmes reform

needs 1o be based in the local environment, taking inte account local
needs and realities.

1.4 Legal Education Regimes

Although there has been innovation in law curricula at many univet-

sities, such as reaching law in context, introducing critical legal stud-
tes and feminist jurisprudence, a top-down theoretical approach is
retained. There is lictle empirical research or appreciation of the lived
realities of peoples lives and the effect of their intersections and in-
teractions with law.

A major difficulty in effecting change in the law lies in the inade-
quacy of the tools available to lawyers and legal rescarchers in recon-
ceptudlizing the law based on people’s lived experiences. The barriers
to progress and new approaches often arise from the nature of insti-
wtions of higher legal education. Almost universally, legal education
remains conservative and confined within relatively narrow parame-
ters of form and content.

Many of the law faculties in the Southern and Eastern African re-
gion began during the colonial period and were closely linked to the
legal and educational systems of the metropolitan countries involved
in the colonization process. Western law, such as Roman-Dutch law,
British common law or as in the case of Mozambique the Portuguese
civil codes, dominated the teaching and research processes: Staff
members are aligned to the paradigm of Western law rather than o
indigenous systems of law. Some efforts have been made ro dewvelop
locally derived curricula. For example the impetus for launching the
University College and the Law Faculty in Dar es Salaam in 1961,




was part of the national struggle against colonialism in the educa-
tional field generally and the legal area particularly.? A study of law
in its local social;, economic and political environment was seen as a
vital part of the process of «ideological decolonizations. However,
the curricula at many law faculties in Southern and Eastern Africa
are still based on the colonial paradigms.

Curriculum design in many Southern and Eastern African coun-
tries is still predicared on the assumption thar the imported Western
law is universally applicable. If indigenous systems of law are covered
in the curriculum ir is usually as discrete optional subjects. Custom-
ary law is often raught from a legal centralist perspective based on
court precedents and interpretation of legislation. This approach
persists despite the well accepted argument that Western law is
moulded on the life experiences, rationales and interests of white,
Western, middle-class males (Dahl 1987, Smart 1989, Fiezpatrick
1993). Despite increasing levels of criticism emanating from critical
legal studies and Western feminist jurisprudence, there is little real
progress in making significant changes to the format of legal educa-
tion.

1.5 Correcting the Imbalances

Demanding that there should be greater emphasis in reaching and
research on the reconceprualization of law to take proper account of
the needs of the women and other marginalised groups, is nothing
but rhetoric if those who make the demands do not have the tools to
establish their case. Means are needed 1o create these new concepts
and deliver an effective way to address the needs ¢f the groups on be-
half of whom they argue. If change is to be stimuilated there is a need
to critically re-examine the way in which womens legal rights are
mediated and investigated, how law is taught and what law is taught
at institutions of higher education. Ultmately, approaches to law re-
form and the reshaping of the legal system for the benefit of women
need to be profoundly reconsidered.

2. Arhorough account of a struggle over the form and content of the law curriculum
is given by ] Kanyiwanyi: « Twenty Five Years of Teaching Law in Dar Es Salaams
in Zimbabwe Law Review (Kanyiwznyi 1989-90). The current curriculum how-
ever incdudes the study of Islamic Law, customary law and sraining in fieldwork.
See also Reg Austin'sarticle uAccess ta Legal Education and the Legal Profession
in Zimbahwe, in Zimbabwe Lawr Review (Austin 1987),

" The former Vice Chancellor at the University of Zimbabwe
stated that to be effective academic scholarship has ro:

5. forge a new orientation, an orientation thar must ke cogni-
sance of local culrural demands, local aspirations, and local suseepri-
bilities.» (Kamba 1990:27)

For the lawyer this means developing a much more open methodo-
logy when dealing with the problems that need to be rescarched.
Forming partnerships with researchers from other disciplines and us-
ing a variety of social research methods. are all ways in which the le-
gal researcher can move forward in addressing the needs of the popu-
lation.

However, without an adequate framework for combining all
these demands with suirable research rechniques, the call for reforms
will be nothing more than words in the wind.

1.6 Taking a Grounded and Relational
Women's Law Approach

One answer to the challenge is the development of an approach o
kaw based in the reality of human life. Such an approach involves
building up legal and social science knowledge which encompasses
the practices and perceptions of women and men in Southern and
Eastern Africa. To achieve this holistic understanding we suggest and
explore, in this book, the use of a grounded theory approach. In us-
ing grounded theory the aim is to engage empirical knowledge about
gender relations and local practices and procedures, in a constant
dialogue with theoretical generalization and concept building,.

Legal concepts and theories need to be critically analysed through
the medium of women's and men’s lived experiences. To do this legal
researchers need to have first hand knowledge of local practices and
procedures in the area they are researching. This requires lawyers to
acquire skills in data collection, fieldwork methods, interpretation of

fieldwork data and integration of the findings into a framework of

legal analysis.

Thus the primary purpose of this book is to discuss and describe
theories and methods that might be employed in carrying out re-
search into the lived realities of women's and men’s lives; so thar the
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resultant findings can be channelled back into the faw in terms of
dynamic interpreration and reform initiatives thar address the needs
of those thart the research is designed to assist.

Towards this end it draws heavily on the critical analysis of the
Western paradigms of law which was developed by Scandinavian
womens law researchers to describe, understand and improve the
position of women in law and society (Dahl 1987). Women's law is a
legal discipline which explores the reality of women's lives and from
thar perspective «interrogares» and investigates the law. The ap-
proach which is pursued in this book, adds a relational perspective to
the initial woman focused approach. It is borne of the realization of
the necessity of looking at the broad based construction of the posi-
tion of women and the position of men and the relationship be-
wween them. In this way woman focused and gender relational per-
spectives are combined. In African societies where individual and
communal rights and obligations coexist, account has to be raken of
relationships based on marriage and kinship and how these influence
the position of women and men and shape gender relations.

1.7  What to Research?

A primary tenet of this book is that there is a constant interplay be-
tween different systems of law and their social, economic and cul-
tural surroundings. Together these elements shape the environment
in which decisions in courts, families, social groups, wherever people
live, are made and choices exercised. As the framework suggested is
fiexible and adaprable to a wide range of needs and topics, virtually
any area of the law or reality can be investigatedl and the findings
used to provide new insights into the legal and social position of in-
dividuals within the community.

The women's law scholar is likely to be engaged in efforts to in-
vestigate empirically and from this generare critiques and arguments
as to how judges, lawmakers and administrators could and, perhaps,
should interprer or amend the law, Not only the so called formal or
state legal system has to be scrutinized but also other fora and
mechanisms for dispute resolurion and regulation need to be closely
examined,

At an essentially practical and activist level, the women's law re-
searcher must ensure thar any recommendations for law reform are
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—r;pted in reality. To do this she needs to consider the social effects of

current laws and assess the possible impact of reform, and whether it
is sustainable and appropriate to the needs of the communiry.
A central focus in the book is the evolution of methodologies to
discover how gender relations affect and are affected by d‘ﬁle‘_cornpléx
interplay berween local, imported and international law in plural
vstems of law, Our approach is premised on the view that law is a
process which both influences and is influenced by the interaction
berween gendered human actors. To provide insights into the com-
=x and varied possibilities and limitations affecting women's use or
none-use of seemingly beneficial reforms the law needs o be exam-
lned in its socio-economic and socio-cultural contexts.
Women's law is thus a field of study which has much in common
with other group or sector focused and problem oriented disciplines.
Ir-adds a gender perspective to research which focuses on thrf inter-
play between state law and folk law in the management of indige-
nous people’s rights.

1.8 The Arrangement of the Book
This book takes its departure point in the research process. It falls

into three distinct parts.

The first part from Chaprers 1-6 deals with some of the existing
approaches to analysis of the law and legal research, as well as cri-
tiques of those approaches from a women’s law perspective and vari-
ous alternative theoretical and methodological approaches. Chaprer
2 considers the problems of legal pluralism and its analysis and how
this has affected the position of women in the Southern and Eastern
African context. Various theories and approaches ro legal pluralism
are compared and contrasted as to their efficacy in evolving usetul
theories to improve the legal situation of women. These include the
‘conventional legal approach, often termed legal centralism or «law-
yer's legal pluralism», and that of legal anthropologists, often termed
«anthropologist’s legal pluralisms, The limitations of the leg_a-l cen-
tralist approaches are addressed and the case is made for the integra-
tion of the various theoretical perspectives and anthropological con-
cepts thar underlie these different understandings of legal pluralism.
Chaprer 3 emphasizes the need ro extend the scope of sources ta the
practices of the lower court and informal dispute resolution agencics




such as the family, the workplace, the traditional healer or local ad-
ministrative agencies. Chapter 4 examines legal pluralism within the
Scandinavian context with particular reference to empirical research
on womens legal and social position within Scandinavian societies.
Chaprer 5 considers some existing theories about the position of
women in law and society and contrasts these with the grounded
method of generating theory to describe, understand and explain the
position of women. Chapter 6 discusses research techniques and
analytical frameworks designed o caprure and explore changing law
and gender relations. The actors and structures framework helps the
researcher to explore the relationship between women's and men’s in-
dividual and collective action and changes in the legal, economic
and socio-cultural structures. This perspective is presented as a par-
ticularly useful tool for obraining a dynamic and processual under-
standing of gender and legal change in the context of societies where
state-law interplays with other normative orders,

Part two of the book focuses on the research process. Chaprer 7
discusses the choice and formulation of a research topic and its de-
velopment into a research proposal. Chaprer 8 deals with the process
of demarcating in both the theoretical and practical sense the chosen
field of research. Chapter 9 moves on from the process of develo ping
and refining the research topic and the proposal to the stage of de-
ciding on the research methods and the essentially practical process
of designing the research that is to be carried our in the field. Chap-
ter 10 introduces the concepts of Grand or Grounded theory and
how they might be employed to direct and inform the research pro-
cess. This chapter recommends the adoption of a grounded theory
approach where, despite having clear objectives at the start of the re-
scarch, the researcher remains open to new direations and research
initiatives that are informed by a constant monitoring of the research
process.

The third part of the book deals with the actual conducr of the
research in the field, the subsequent analysis of the daa and writing
up of the research. Chapters 11 and 12 focus on the data collection
methods that can be employed when using the women's law method
as well as giving practical advice on the recording and protection of
data. Chapter 13 gives guidance on the all important process of data
analysis. Chaprer 14 gives some practical advice on how to com-
mence the writing process and makes some suggestions on possible
styles and presentation formars that might be adopted. The final

—==mm
chapter is an example of how the women's law methodology, when
employed in a specific project, develops and grows along with thar
project while at the same time, in a grounded manner, directing and
informing the development of the research project.

At the end of each chapter a list of suggested further readings on
the topic covered is given for the use of students and researchers. A

‘comprehensive bibliography is also provided.
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6
Actors, Norms and
Structures as Perspectives in
Womens Law

Su@nazy: The principle of taking women's lived experiences as the
starting point is discussed in relation to an actor perspective on gen-
dcr_ an(li lfﬂgﬁl pluralism. Strategic human action may be directed ar
maintaining or changing structures or finding ways to exploit oppor-
tunities within social, administrative or legal structures, some tools
to explore this phenomena are discussed. h

6.1  Introduction

Legal pluralism affects men’s and women’s lives. Yer scarce attention
has so far been paid to the gendered ourcome of the interplay be-
oween different norms which takes place in the process of pro-blcui
.11:1d dispute resolution. There is therefore a need to identify tech-
niques within the research and analysis process that reveal the inter-
actions between the law and other normarive structures from a gen-
der perspective.

One way of exploring the effects of the interplay of norms be-
nween and within the different fora is by emploing an actors and
structures analysis. By focusing on the woman and her relarjon'ships
with men and with other women and the society in which she is em-
bedded, we may uncover the norms, cxpt:czarim;s and social and eco-

qonﬂc forces which infuence problem solving and dispure resolu-
tion.

6.2 Actors, Norms and Structures in Relationships

The actor perspective is particularly useful in obtaining a dynamic
and processual understanding of gender and legal change in the con-

cext of societies whete state-law interplays with other normative or-
ders. It-assumes that social and legal change takes place through in-
reraction berween human beings as individuals or groups and not
through some seemingly abstract medium such as «The Lawn.

Tt enables us to start out with women's experiences in the process
of life management and look at the normative structures that im-
pinge on her life Thus legal pluralism can be viewed as a combina-
tion of legal, social and cultural norms, values and institutions which
provide individuals and groups, the rulers as well as the ruled, with a
variety of options and choices as to how achieve their aims and goals.
The teinforcement or change of gender boundaries through rights
and obligations, freedoms and restrictions is seen as a continuous
process of action, negotiation and argumentation (Hellum 1995).
These processes can be studied through the practices adopted, and
the decisions and arrangements made, by the actors.

The actor structure approach draws on interdisciplinary develop-
ment studies which have since the 1980’ paid increasing attention
w the interaction between the «externaly and «internal» facrors
which constantly inform the process of legal change (Adelman and
Paliwala 1993), In recent law and development studies the relation-
ship berween the «localy and the wexternals legal and economic influ-
ences is seen of as a process of interaction rather than one of imposi-
gion. It is an approach which allows the researchers and the women
researched the opportunity to act as agents of change rather than as
passive observers or evictims».

The actor structure perspective also draws on recent historical
studies which examine how gendered actions, interests and conflicts
were a driving force behind the formation of new states, the develop-
ment of indirect rule and the creation of state customary law in
former African colonies. How African women and men in different
age and status groups responded to the colonial legal and post colo-
nial legal systems and, in spite of unequal power relations, manipu-
lated them to achieve their own aims and goals, is charted by such
studies (Chanock 1985, Rwezaura 1985, 1989, Parpart 1988,
Schmide 1992).

A closer look art the interaction berween the different actors who
were involved in the enactment of the Narives Adultery Punishment
Ordinance in Rhodesia in 1916 reveals the race, gender and genera-
tional struggles which were present in the process of legal develop-
ment in the colonial period (Mirtlebeeler 1976, Folbre 1988).
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AS A RESPONSE to the individual marriage and divorce rights
which were introduced in the early phase of colonialism in Rhode-
sia, women had taken themselves sexual and reproductive liberties,
African chiefs and elders complained to the Narive Commission-
ers of the increasing infidelity of wives: You have taken away our
old power to control marriage, bur you have done nothing to
miake the woman stand by her contract which she has entered into
by her awn free will.

The basic strategy of male elders in terms of regaining control
of gender relationships was to redefine custom. They argued thar,
in custom, adultery had becn punished severely, sometimes by
death. The colonial administrators, who experienced womer's in-
creasing promiscuity as threatening the social order as well as the
system of indirect rule, responded willingly to the male elders and
their customary claims. The attorney general agreed that criminal
law had to be the solution. He admitted thatr the Government
might have gone too far in tampering with African customs. The
campaign for the betterment of the African woman had been too
advanced. Now restrictive legislation was needed in order 1o bring
African law and custom «half-way back againy. The Native Adul-
tery Punishment Ordinance was introduced as a reaction o the
liberal legislarive policy. It stipulated a fine not exceeding 100
pounds; or imprisonment with hard labour not exceeding one year
for bath the African woman or man committing adultery (Mitre-
beeler 1976:126).

In this case males with potential power and influence within their
communities, and whose compliance was needed by the colonial
government, were able to manipulate the colonial legal system to
protect at least some of their interests, .

An acror perspective does not imply that wémen and men are
seen as totally free ro change the rules affecting their social positions
which in its turn inform their gender relationship. People’s choice of
action may be limited by the social or family structure, the legal
structure, the religious structure or the economic structure they
:}ﬂnk and act within, The focus of such analysis is therefore on dif-
ferent actors and the structurally imposed possibilities thar influence
how they can pursue their goals or resolve their problems.

Anthony Giddens concept of structuration is an analytical frame-
work which is helpful in understanding the changing narure and role
of such structures. Structuration theory is based on the assumprion
that structure is both enabling and constraining, but does not totally
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determine the actor’s behaviour This is because there is an inherent
and constant relationship between structure and the actions of the
actor or agent of change (Giddens 1984:169). The process of chang-
ing law and gender relations can be compared with the model Gid-
dens employs in his theory of structuration (Giddens 1984:5-34):

Structure <€ » Action

The model shows whar Giddens terms duality of structures. Using
the broad framework within which the women's law researcher oper-
ates — the law and society — the interactions between these two enti-
ties can be modelled using Giddens theory. Using this modelling
technique the manner in which legal, social, cultural and economic
structures influence people’s behaviour and in turn the structures can

be shown.

Law <«——————> Society €——— > Individual

The purpose behind the concepr of structuration is to caprure the
‘dynamic nature of structures, The theory assumes that individuals or
_groups are responding and acting with knowledge of the conditions
they have to cope with. There is 2 constant state of Aux berween the
actors and the structures as new knowledge changes the actors’ per-
ception of reality, and in its turn their acceptance of the normative
structure or the belief system which informs their perceprion of the
relationship berween themselves and others.
Let us take customs and practices as an example. As a estructures
in law customary [aw contains both ideals and practices, One de-
scription of customary law is:

i, a set of norms which the actors in a social situation abstmct from
practice and which they invest with binding authority.u (Hamnett
1975:16)

‘This description assumes a regular pattern of behaviour and a feeling
of commiunent. Thus even if there is new knowledge and a change
in living conditions people may change their ideas bur not cheir
practice. However, people may change their practces without con-
sciously adjusting their ideas, Thus the process of changing custom-
ary law and gender relatons will often reflect elements of old cus-



- TEVRES ANDTERSPECTIVES IN WOMEN'S Law

tomary cl{egal concepts and gender values combined with new prac-
tices and gender values. The maintenance research undertaken by

the WLSA, Bo i i
et Igg_z)r:swana, weam illustrates this phenomenon (WILSA

THE_;:ZSMG-{- team observed that many single mothers ap-
proached the chiefs courrs because they wanted maintenance from

the father of their children, According to uthe customary law in

the books» women lacked legal capacity. The customary law «in

the booksw did not recognize individual claims for maintenance.

tion damages. This practice represented 2 continuity with forme
practices which had held the father of the child resprgn‘.;ll;!hc i%:n;:f:
_ant;ns. Yer, it represented a significant change because seduction
L f:fzswas originally a claim which was meant 1o compensate
¢ father of.thc unmarried mother for the reduction of his dayel
Itezs bm-lc-[:mce value, The chiefs court had indirectly taken u Uﬁ;
r;-igal angples which were embodied in statutory law, the p{:inci—
p edo‘ a legal age of majority and the principle of individual right
to claim maintenance from the father of their children. ;

This example also illustrates the significance of the economic struc-
ture. Thf: d‘:nang.mg practice cannot be understaod unless the presen
ceonomic siaation is taken into account. The majority of thf:fi'mcausc-:—t
halds in Borswan:.a are female headed while 2 large part of the male
popuhpon are migrant workers, The changing practice could be a
response to this social and economic development. '
Each course of action that an individual is involved in, in the
chcs;j;-. of resolving such problems creates new interactions, Iglowing
drlqm tht:sc new «atrractorss and «distractors» come into p!a} and,
bS, there are constant variations and expansions of the proccsse;
and norms that are applied to similar problems. The analyric process

;:;n be used to produce insights into normative legal theory, as it
b(.)owz that even presumed logical and orderly legal development is

ound to be affected by external factors, however subtle they ma

we?hln other tﬁnds, the systems are reflexive, .

- 1his approach calls atention to the diff; i
may oceur in relation to technological, mnzr;:}i Lc:l;msﬁn\::’m
tions. .'I’he actors, whose conducr constitutes the pra;ﬁies 'wh;:l:
may teproduce or change the structures, are in Giddens terms posi-

——
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tioned or situared in «time-space» (Giddens 1984:83-92). They are
also positioned, inter alia, in terms of gender, class, ethnicity and age.
An example of such an approach is Anne Hellum's comparison of
the reproductive strategies of different groups of childless Zim-
babwean women:

IN SPITE of the adoption of fertility-neutral marriage and divorce
legislation, fertility has remained an absolute value in Zim-
babwean society. The patrilineal Shona wonsen are still expecred
to procreate in order to secure the continuiry of their husband’s
patrilineage. The patrilineal ferdlity considerations which, ini-
tally, were embodied in the institution of lobolo are contested by
large groups of women. Hellum observed that rural women, poor
high density women and professional career women found various
ways, in which they could meet the patrilineal demands for conti-
nuity of the line.

Many rural women who had procreative problems during mar-
riage would secretly have sex with other men, This indicates a ten-
sion in their views of marriage and bloodlines. On the one hand
by their actions, they rejected the belief that a child had o be of
the same blood and semen as its father. Many women regarded the
patrilineal kinship construction as a myth men had creared in or-
der to dominate women. Yet on the other hand they kepr their ex-
tra-marital affairs a secrer because they knew that their husband
would not accept them. Nonetheless through this procreative
strategy they achieved their goal which was to have a cEiid and ar
the same time satished the husband’s needs for a child. However,
through this deceprion they supported the system they rejected, as
they did not openly challenge the patrilineal fertility expectations
which they regarded as a source of their subordination.

It was observed thar some professional ¢lite women who did
not find the qualities they were looking for in their male partners
decided o have a child on their own. Modern medical practition-
ers indicated that under the circumstances they found it ethical o
assist single career women who were economically well off. They
considered it to be in the interest of the child, the woman, the
woman's family and the society at large that the professional career
woman's desire to have a child was fulfilled. The Children’s Protec-
tion and Adoption Act which allowed a single woman to adopt
was also referred to. In this context the woman's wishes and values
were supported by the ethical considerations of the medical practi-

toner and legislation. The patrilineal continuity considerations
were apenly challenged (Hellum 1998).
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These women were reacting, as were the other acrofs they ap-
proached, to the cultural, legal, social and economic dynamics of the
society.

6.3 Actor Perspectives on Changing Law and
Gender Relations

The use of the actor perspective adds a dynamic and process oriented
dimension to the initial, individual focused and rule oriented
women's law approach. Thus the woman is nor the sole focus of
analysis. This approach bormne of the realization that her actions can-
not be explained solely by reference to her own character and beliefs.
By looking ar the broad based construction of the position of
women and men and the gendered relationship between them,
woman focused and gender relational perspectives can be combined.

In' African societies where individual and communal rights and
obligarions coexist, account must be taken of the relationships based
on marriage and kinship which influence the position of women and
men and their gender relationships There are many such relation-
ships that regulate behaviour patterns and affect access ro resources,
such as father—daughter. mother—son, brother—sister, wife—brothei-
in-law and husband-sister-in-law relationships. The impact of the
kinship strucrure, as well as its capacity to react ro specific circum-
stances, is illustrated by the inheritance research which was under-
taken by the Zimbabwean WLSA team. A rural widow from Bikita
pointed our that the position of the widow was not really an issue of
custom but family relarionships which affected the way in which the
property would be dealt with: '

oI think that every family has jos own laws here in Bikita, What hap-
pens when a man dies, with regard o his property, depends on the
relationship thar existed between the widow and her husband’s par-
ents. If the relationship was good, there is no reason for the widow
to alienate herself from her husband's family. Even when she has
gone to the relevant offices to collect money from the estate, she
woutld be open abour ir and may even be helped and escorted every-
where by her husband’s family, She may in turh even offer some of
riul,l mnncyl:; lhcr in-laws. Tf the relationship was bad, the widow
will most likely do everything withour consulting hef in-laws.s
(WLSA Zimbabwe 199«";?'rh ¢ B bet el
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Gender is nor a simple male female dichotomy played out in one di-
mension bur a relationship that is affected by multiple forces. The re-
Jationships are complex, as men's and women'’s lives are deeply em-
bedded in social sertings. There are individual, communal and cus-
romary and statutory rights and obligations which in times of severe
economic constraints create conflicts between women and women,
men and women and men and men (Stewart and Necube er al
1997(a) and (b)). The maintenance research undertaken by WLSA
in six countries in Southern Africa showed that many women were
reluctant to take unwilling fathers o courr. According to the re-
search reports these fears emanared from the belief thar the father of
their child might bewitch the children causing them to die, in order
to evade payment (WLSA Botswana 1992:160, WLSA Lesotho
1991:161, WLSA Swaziland 1992:43).

One question that such findings raise is: Why is the man reluc-
want 1o take responsibility for his child? It could be lack of resources
or resentment, lack of actual rights and access to the child, or just
plain irresponsibility. To understand the reasons for these perceived
threats from the man it may be necessary o further explore the
maintenance conflice in the light of a broader range of relationships.
Artention would need to be directed to the whole range of individu-
ally created and communally perceived starutory and customary
raintenance obligations which rest on the man, He may be wrying
to «jugglen his obligations as an eldest son to maintain both his
mother and the extra-marital children of his sisters with his own
statutorily imposed maintenance obligations to his own children.

Anthropological research indicates thar men are often caught up
in 2 contradictory position between the statutory rules which inform
the relationship to the mother of his extra-marital child and the cus-
tomary norms which inform the mother—son and the sister-brother
relationship. Women may try to discourage competitors for 2 man's
resources from making claims against him:

ANTHROPOLOGICAL RESEARCH undertaken in the Molopelole area
in Botswana showed that unmarried mothers often avoided claim-
ing maintenance for their children because the mothers or sisters of
their boyfriends threatened thar they would kill the child by means
of witchcraft if courvaction was undertaken (Ingstad 1988).

To understand the generarional, gender struggle which is mediared
in che interplay between state-court sanctioned and spiritually sanc-
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tioned claims, contemporary economic crises which offer older

women few opportunities for self sustainabil; : i
acc‘ouut._..[n_nrde_r to survive, such women areq(;fl;ae:e ff}omt;fi tgcfi;;fl:l:g
ther.r.dechmng kinship rights through every available means.
W'hfst.hcr anew practice should be seen as  substantive change in
the position of women raises difficult methodological quesﬁonsgeFa
exam;?!e an increase in the rate of registerad marriages is usually scer:
as an mdlcat'?r of female emancipation. This is due to the fact char
marriage registration requires the free consent of the ind.ividual
woman, Conversely, it has often been assumed that the traditional
Mmarrlage contract was a marter between the male heads of the bride's
and the groom’s household. It may, however; be that the traditional
marriage procedures embodied mechanisms which took the desires
and interests of the individual parties into account. |
Holleman's description of the local Shona customs i the 1950%
:ii:;w:d th:imz the majority of Shona marriages were elopement mar-
; that is an arran | i ay with |
s kot wsg.x:mm_where the girl runs away with her boy-

THE ARRANGEMENT was usually kepr a secrer from the pid's
family while it was customary for the young man ro obtaiuglfhc
consent from his father. This was a means by which a youn

cogglc cjauld' influence the negotiation process. Likc-\zisc 5
couple would inform key family members, such as an aunt in the
i:;{sz: of the :omau_: as to her intentions, and the man would do
. ﬂ;s;;n negotations would be commenced 1o ofganize the

Thus it could be argued that 2 civil marriage is novhi

. . . : age is nothing more than,
at least at the level of consent, a change of form and nof one of sub-
stance for thc woman. This is a relatively simplistic analysis of a
compfcx phenomena, which needs to be much more carefully ex-
p}omd._gnncthelcss E;m ar this level of analysis it opens up a ringe
ofF possible avenues of further research an is. usi

B —, and analysis using an acror

6.4 Gender, Law and Power

When smd:vi.ng thcf gendered outcome of human interaction in
terms of daily practice or dispute resolution, it is important to ex-
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plore and analyse the power relations involved. In the book Power in
Human Societies Adams observes that:

«When we speak of an individual's power, we are speaking of the to-
rality of influence deriving from the totality of controls thar he exer-
cises, directly or indirectly.» (Adams 1977:388).

Therefore power is seen as a relational concepr; it does nor exist out-
side relationships nor is it something that a person simply possesses.
When studying power in relational terms we are interested in
whether an individual A exercises control over individuals B and C
such that they modify, or are constrained in, the exercise of their pos-
sible oprions and acrions.

As women’s law researchers we may want, in explaining these
processes, to study the distribution of control berween the parties
themselves and third-parties who are involved in the problem and
dispute resolution process from women'’s perspectives. In identifying
the power relations one approach is to look for multiple identities in
Various actors or various groups:

JENNIFER OKUMU WENGI'S study of the Narional Resistance
Courts in Uganda examines how the gender identities of women
as plaintiffs, audience, witnesses and judges influences the out-
come of the dispute resolution process in different types of cases in
urban and rural courts (Okumu Wengi 1993). Another example is
Aase Gundersen’s study with Nina Berg of a popular court ourside
Maputo. She observed that the local judges had different points of
identification. Their identity was formed by being members with a
specific status related to the family and the community. However
because of the election process the judges also identified with the
ideology of the socialist party, FRELIMO (Gundersen 1992:275).

Power is niot merely relarional, it is also situational, as its efficacy is spe-
cific 1o a given context. Use of the courts to pursue rights and enforce
obligations is assumed to be a part of the empowerment of women.
However, one might question to what extent does the existence of a
court decision in favour of the woman empower her as an individual
in the daily struggle in her local environment? In order ro make sensi-
ble suppositions about this issue it is not sufficient o study only court
. records or court proceedings. To discover whether 2 woman has been
empowered what happened after the court case, needs to be investi-
gated. Has her husband, for example, stopped beating her as a resulr of
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th ) ; . =
¢ judgement? Perhaps he has increased the ferocity of the bearin;
Has she lost the support of her husband's family because she mqkmg;

case to court instead of using them to mediage?

This analysis of power is directly lin :
ysi ectly linked to the efficacy of th
the legal system and enforcement procedures, Whetmsid:és; :;:32

tures may be effective in their own terms they cannot provide ¢

stant ;‘md effective enforcement in an alien, adminisrrat[i)vel or'm'm
graphically remore environment. Compliance and the powif “-’ge_c_»-
force compliance are important components of power. "

6.5 Women’s «Choice of Laws: Actions,
Identities and Resources

Pursuing a similar line of investigation, it is assumed by man g
activists that knowledge about the law is a key &'_ctarbi}n their‘nv;::‘;;f
ment of women. Such an assumption is predicated on the belief that
people can make clear and definitive choices as 1o thc-appmpﬁate
qonrse of action and which system of law ro adopt in the resolution of
the problem. It is also assumed that women and men confronted with
a problem or a dispute should make a clear choice between custo

-I*.;w.r af:ud stae law, there is a further supposition that in an cidi?rﬁ
situation «like» people make similar choices. However, these assuim
uor;s dzl not always correspond 1o social reality, ) g

n the process. of theorizing abour women's choices :

dara nced.s to be gathered about where their feelings ois-l:}fajgj:eﬁ.
wh-af Ehcu‘ expectations are and whether they envisage Ehemsclw:;
obraining access to essential resources, through the*interventionss of
o:her;. Suc_h a conceptual framework pulls rogether diverse 2spects
of human interaction in relation to problem and dispute rcsblfrion
which escape the attention of the doctrinal, choice of law approach.

| Id_t?nlunes and resources have been suggested a key conceprs in
analysing women’s use or non-use of seemingly beneficial 'rul:ahich
;hangc the norms associated with their starus and role in the context
of legal piura]fsm (Benzon 1992, Neube and Stewarr et al 1997(a))

A womans resources include her personal, physical and menal
capacity to hanfllc emerging problems and tasks. Other examples of
resources are k!.flshllp. friendship. property, money and education.
alicga] murm in rerms of knowledgc about her staturory rights is

s0 2 part of a woman's opportunity structure. A woman's use and
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_iise of her legal rights-and freedoms must be considered in the
r of the wider socio-cultural opportunity structure she operates
Jin. Her resources cannot be determined a priori. They are af-
cred by her positioning in terms of age, religion, ethniciry and

class. Gender may turn out to be a barrier or a resource.

THE INHERITANGE fesearch conducted by the Zimbabwean
AWLSA team shows that some widows take the initiative in defend-
ing whar would be treated as their husband's cstate against the
claims from their deceased husband's relatives. The discussions
with such women focused on what kind of property men and
women would be expected to own. Thus by using the argument
that cereain property was more female than male she could protect
her interests, thus using gender as a resource, When her husband's
relatives wanted the deceased’s blankets a widow from Greendale
in Harare argued: «Why should [ be asked to bring our the blan-
kets? Do you know that there are some men who never buy blan-
kets in all cheir lives. Somé can't even buy a shirt o put on their
own bodics. Women often themselves have to buy these things for
fear of being embarrassed when friends come to visit. It’s therefore
not fair to demand for blankets. I will cell the relatives that theic
son had no blankers, « Likewise a widow in Bikita explained that
after her husband'’s death she took no overr action bur merely wats
in the village and in thar way used her position as 2 woman and
her condition of widowhood to force others to respond to her

rights and needs (WLSA Zimbabwe 1994),

Women's decisions to use or not use state law are likely to be influ-
enced by their identities. A woman with a manifest and coherent
identity within her local environment may decline to exercise, or feel
no need to enforce, her rights through the formal legal system, par-
ticularly so if the dominant local norms are in conflict with those of
the legal system. This proposition is illustrated by the appointment
of (the) «inkhosanas (heir o the status and position of a deceased
male) on the death of 2 husband in Swaziland. In the case recounted
below one woman asserted a right to be treared as the senior wife
based on her social status while another with a clearly superior legal
right declined to assert it, both probably based their actions on their
perception of self and status outside the law:

The inheritance research which was undertaken by the Swaziland
WLSA ream established that there was broad consensus in Swazi
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saciety that in a polygamous marria i
e \ - ge the «inkhosanan i ;
according to the status of his mother, According to zh: in?drxd!ni:;

the ranking is as follows:

1) Princess irrespecti e "
3) Chicfs daughpf:rnwe of circumstances regarding her marriage;

3) A wife married by kwendizia i.c. a specially arranged marriage;

4) A wife with the same clan name as that of the deccased’s grand-

mother;
5) Ordinary wives.
In one of the selected case studi
_ es, there were eight wives, A Pri

e o abe i feen separma o the bustenil g
although she mf h:;::;’q ?“!Zedd‘d-}z senior wife. In addition
child’ b?-a'}'oungcr sister, sen Hogt ild with the deceased, “her
younger sister, ent by her family to pr _

2:«1:;;.;:3 "EP"}I{M! e_mk}.xos'ana». The first wife fhzchr?;t;al?i E::—
s g civil rizes dl'd not contest the decision. The Master ;—
fot inﬂﬁ:&l :b:f:t;lwr@dy matii_e the formal appointment was

; e existence of a civil right S Y

g, g o gl 1 e prosid e ooy
es even that of the princess (WLSA Swaziland 1994).

Thus it mi

: us ;i[ nng:; be argued that both }vtt)'hmcn acred in response ro their
.ocal_ wuation based perceptions of themsel d their soci
titlements; regardless of whar the law might i::vs:;mvidcel:l.wqal .

6.6 Multiplex Identities, Human Interaction

N and Legal Change

rmnm n;a:hyexmmai perceptions of African sé’éiét)' it is incor-
o D ere d;i consensus on a uniform set of expecrarions
and torm nor. ning the status and position of women. Thus theories
B asmmc consensus over norms and expectations, but
i 5 Tl oo v s D et

action are th ical '
?sra;r; Fufth_n:r' fvhen sociery is undcrgo‘ing mp;:i :f:::‘il (?i?:r:gr: seunc;;
gmdermidma [U!'mnﬁ mﬁd nrbamzari.on, we can expect male and ferale
7 s{,cie;i es o alter. In multiculiural and socially differentiated
iy s :; is lEo.be expected I:%lar women from different races
whe(h::r - ncat.n religious groups will make different decisions as rc;
e 1o use the state law; customs and practices or othe
$ 10 improve their position: N
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THE MAINTENANCE research which was undertaken by the Zim-
babwean WLSA team indicated a difference berween how eco-
nomically independent women and finandially dependent, poor,
women responded to the guestion as @ whether they would takea
man to court in order to obtain economic SUPPOLL. Poor women
who were interviewed said they had no choice but to do so, what-
ever the problems involved. The economically independent
womien generally felt it was humiliating for them to force the men
to provide for the children they had fathered, they did not wish to
perpetuae the relationship in any form and, more importantly,
did not need to do so (WLSA Zimbabwe 1992:60).

A characteristic feature of African law and society is, as already men-
tioned. the coexistence of traditional and modern ways of life and
forms of knowledge. Coexisting norms, values and perceptions are
ofen reflected in what may be termed women's and men’s multiple
identiries. To capture women's muldple identities concepts which
give room for ambiguities, contradicrions and dilemmias need to be
developed. Mary Maboreke's research on homicide brides in Zimba-
bwe deals with this phenomenon:

IN 1990 THE group Women and Law in Development Africa Pro-
gramme (WILDAF) urged the Zimbabwe Child Protection Soci-
ety to take action in a case concerning the delivery of 2 homidde
bride. The background was that the father of a minor child, Sere-
nia, was alleged o have stabbed a man. The deceased’s family de-
manded a girl, 10 heads of cattle, 3 goats and 3 bags of maize as
compensation for the loss. The gitl's role is to hear a replacement
child for the family of the deceased. Thus as soon as she is sexually
rmature she has sexual relations with a member of the deceased’s
family so that she can bear 2 son who will be given the same name
s the deceased. It is believed that if no girl is pmvidc’_d for this
purpose, the spirit of the dead person may become restless and
vengeful and cause loss of life within che «killer's» own family.

The High Court in Harare placed the gitl in the charge of the
Zimbabwe Child Welfare Sociery which placed her in a children’s
home.

The WILDAF group had raken action in order to empower the
young girl. But was she empowered through the legal action which
was taken? What would the identities and resources of the young
girl have been if she had been handed over ro the killer's family?
What were het identities and resources as child living in a chil-
dren’s home? The dilemma, according to Maboreke; is that one
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source of such a girl’s potential power is attached ¢ iti
| ] art oh :
«t.!'lc moriy:r of the deceased». In this case as it :umeduoi‘:ss?: :':i
gﬂc:acd E:);Ilzzth her own family and the family of the deceased
¢ was and ostracised by friends and nei in t .
cal community (Maboreke 199()':). A o s el

One might have said of this intervention that, «fools rush in where
angels fear to tready. This is not to imply that in the light of the sub-
sequent research thar action would not have been pursued, but the
pertinent question would be what action and for whar pmp::m:f The
morivation of the various actors and the capacity of the structures to
effectively intervene needs to be thoroughly invesrign.réd; -

:Fhe researcher should remain aware of the face that structures in
society are not neutral entities, they are composed of, directed and
shaped by ‘m_div.iduals. Exploring the identities of the individuals in
STruCtures Is an fmportant component in women's law research. For
example rescarching the gender and cultural profiles of iu&icizﬂ'oﬂi-
cers can give insight into the development of various aspects of the
law within the stare court system, |

6.7 Conclusion

This chaprer has shown how the intricate intertwini

lives is revealed once attempts are made to understand nthgc grf::) 5‘:3
aﬁgct the decisions of human actors. To make meaningﬁﬂ assess-
ments of the power relations and the structures thar influence
womens lives, it is clear that empirical research in the pracrice of
E‘hﬁlr c%ady cl}f as actors in different fora has to be uidertaken. The
ollowing chaprers go into more detai cti cts of
eEt e o n;:piﬁ ijoms ﬁm:om detail on the practical aspects of

Bibliography and Further Reading
Adams, R. N. (1977) «Power in Human Societiess. j '
LN, : j : », in R. D, Fogelson
il ;: al (eds) The Anthropology of Power, New York: Mdcmiiglslrcsé.
man, S. and A. Paliwala (eds 1993) Law and Crisis in the Third
. World. London: Hans Zell Publishers.
entzon, A. W. (1990) «State Law versus Local Law in the Post
- L ) I . C ]
lonial State. Law Data on Strucrures and Actors in Dcvclopmczr

6 ACTORS, NORMS AND STRUCTURES AS PERSPECTIVES IN WOMEN'S LAW k15

—

| Researchy, in Arnfred, S, and A. W. Benrzon (eds) The Language
of Development Studies. Copenhagen: New Social Science Mono-

graphs.
ﬁehggon, A. W. (1992) «Women's Identity and Resources Between
State Law and Customary Laws, August 1992 in Working Papers
No. 49, Institute of Legal Science B, University of Copenhagen.
Chanock, M. (1985) Law, Custom and Social Order: The Colonial Ex-
perience in Malawi and Zambia. Cambridge: Cambridge Univer-
sity Press,

Folbre, N. (1988) «Parriarchal Social Formations in Zimbabwe», in
Stichter, S. B. and J. L. Parpart (eds) Patriarchy and Class. African
Women in the Home and in the Workforce. Boulder & London:
Westview Press.

Giddens, A. (1984) The Constitution of Society. Outline af the Theory
of Structuration. Cambridge: Polity Press.

Gundersen, Aa. (1992) «Popular Justice in Mozambique: Berween
State Law and Folk Laws, Social and Legal Studies 1-2:257-82.
Hamnetr (1975) Chiefiainship and Legitimucy, an Anthropological

Study of Executive Law in Lesotho. London: Routledge.

Hellum, A. (1995) «Actor Perspectives on Gender and Legal Plura-
lisrm, in Petersen, H. & H. Zahle (eds) Polycentricity in Law. Al-
dershor: Dartmouth,

Hellum, A. (1998) Wornen's Human Righs and the Dynamics of Afyi-
can Customary Laws in @ Changing World. Three Studies of Procrea-
tive Problems, Patrilineal Continuity and Gender Equality in Zim-
babwan Family Law and Practice. Doctoral thesis submitred to the
Faculty of Law, Univessity of Oslo. (Forthcoming Tano Asche-
houg 1998.)

Holleman, J. F. (1952) Shona Customary Law. Cape Town: Juta.

Ingstad, B. (1988) «The Role of the Grandmother in Family Plan-
ning, Childcare and Survival in Changing Tswana Societys, Paper
presented at the TUSSP Conference on Women's Position and
Demographic Change in the Course of Development, Oslo 15—
18 June 1988.

Mabareke, M. (1996) The Betrayal of the «Return ta Selfs Project: The
Resurgence of Zimbabwe's Ngozi Customy». A Case Study, Ph.D.
Thesis for the University of Warwick awarded in 1996.

Mitdlebeler, E. M. (1976) African Custom and Western Law. The De-
velopment of the Rhodesian Criminal Law for Afvicans. New York:
African Publishing Company.



116 PART | THEORJES AND PERSPECTIVES IN WOMEN'S Law

Neube, W, and J. E. Stewart etal (1997 (a)) Continuity and Change:
The Family in Zimbabwe. Harare: WLSA.

Neube, W. and J. E. Stewarr ec al (1997 (b)) Pavadigms of Exclusion:
Womien's Access to Resources in and through Families in Zimbabwe,
Harare: WILSA.

Okumu Wengi, J. (1995) Women’s Legal Position in the Resistance

Commiszee Courts in Uganda: A Study of Access and Participation.
Ph.D. Thesis, University of Zimbabwe.

Parpart, J. L. (1988) «Sexuality and Power in the Zambian Copper-
belt 19261964, in Stichter, S. and J. L. Parpare (eds) Patriarchy
and Class: Africun Women in the Home and in the Workforce. Boul-
der and London: Westview Press,

Rwezaura, B, (1985) Traditional Family Law and Change. A Study on
the Kuria Social System. Baden Baden: Nomos,

Rwezaura, B. (1989) «The Changing Role of the Extended Family in
Providing Economic Support for and Individual in Africa, in
African and Western Legal Systems in Contact. Bayreuth: African
Studies Series 11.

Schmidr, E, (1992) Peusants, Traders and Wives. Shona Women in the
Histary of Zimbabwe, 1870 — 1939, Harare: Baohab Books.

Stolen, K. A. (1991) «Introduction: Women, Gender and Social
Changes, in Stelen, K. A. and M.Vaa (eds) Gender and Change in
Developing Countries. Oslo: Norwegian University Press.

WLSA Botswana (1992) Masmtenance in Botswana. Gabarone; Wo-
men and Law in Southern Africa Research Project Report.

WLSA Lesotho (1992) Maintenance in Lesotho. Masern: Wormen and
Law in Southern Africa Research Project Report.

WLSA Lesotho (1994) Inberitance in Lesotho. MaseruaWomen and
Law in Southern Africa Research Project Report. - ‘

WLSA Swaziland (1992) Maintenance in Swaziland. Masinis Women
and Law in Southemn Africa Research Project Report.

WLSA Swaziland (1994) Inheritance in Swaziland, Masini: Women
and Law in Southern Aftica Research Project Report.

WLSA Zimbabwe (1992) Maintenance in Zimbabwe. Harare: Wo-
men and Law in Southern Africa Research Project Report,

WLSA Zimbabwe (1994) Inberitance in Zimbabwe. Law, Customs
and Practices. Harare: Women and Law in Southern Africa Rese-
arch Project Report.

Part I1
Pursuing Grounded Theory:
Problem Formulation, Demarcation and
Research Design




7
Problem Formulation in the
Research Process

Summary: Formulating the rescarch problem is a key stage in the re-
search process. Ways in which the researcher can proceed with the
formulation of the research problem are discussed. We start with the
identification of an interesting area of study. Move 1o justifying the
selection of the topic. Preparing a preliminary bibliography and car-
rying out background reading. Compiling a literature review is ad-
dressed. Formulating the research problems/assumprions and ques-
tions. sketching the sources of information and methods of data col-
lection are also discussed. Finally rhe prepararion of the research pro-
posal is outlined.

7.1 Inwroduction

In the preceding chapters we have examined how and why the disci-
pline of women's law evolved. Within the context of women's law we
have explained why there is a need to conduct empirical research to
explore women's lived realities and peoples customs and practices. In
the following chaprers we deal with the process of formulating and
designing interdisciplinary women's law research. The first parr of
the actual feld research process, determining and describing the re-
search topic, is outlined step by step in this chapter. '

There are two main stages in this process and these constanitly
overlap with each other and with the more detailed process of re-
sarch design as described in Chapter 9. These stages are: Firstly for-
mulating the research topic, the research problem, the assumptions
that underlie the study and the main research questions. Secondly,
the researcher has to prepare the more formal Research Proposal
which is normally required for obtaining academic approval of the
project and/or, obtaining funding.

In deciding on the topic and whether it is worth pursuing, the re-
searcher should go through the steps listed below. In some cases the
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researcher may be required to do this by her superviso

la:_r:r is prepared to sanction the topic anf; prior :t?ﬂ the sul;:rt:cﬁf';:ii:nd:f}'
a armgl proposal. However, regardless of what is formally requj ed
we woulcl recommend thar the researcher underrakes thg sf:qkqf '
process in full, as this will improve the quality of the research we
posal when it is presented. !¢ S

7.2 Selecting a Research Area

The research process commences with the identificari

h ‘ . . ion '

.-':.nthr:l 1.155!:1;, of_mtcms_t © _thc researcher or by the impusi'tianoﬁff.a: ::‘?;

that b : been commissioned by some other person or body. ’
Whil;ls a sensible r.u.ler of thumb for the researcher o choose 2 topic
g m;p::rzsc -I;geu::tzle;i;;rc a:ind l'l._'.ll'l_gdl term interest. She needs ar

: ; ( identi Jelqe i

have cgugh.r her interest and :;u: spcc:%c isf.ua:.?c sI:t: :;n'::‘:t_:l?!c [rhﬁ:
andwhat in a broad sense, it is hoped will be achieved tluo?;heathe
:hmcarch. She must, also from the very beginning, be convinced that

< area:ahc haf chosen to research is one which she ucan live withs.
om:;d ; long period of intensive work. oo
he researcher who is contracted to undertake 2 i

;?Ji,fgd:?; l;nay l:ic faced M:‘l an imposed topic for \2;::}1&;1]13; hr:;
e enthusiasm, and may not have a choice in the mar

in For.mf.llam:g the more precise problem she should, wiiﬁc?‘;;:;efs‘
mblc quk for angles on the research thac will inspire her inrer-
st. Al ough mn_n'actcd research projects are often of shorter dura-
tion tha.'l.:l academic research, the researcher still needs o feel 2 k
imfosr in the topic if the wark is to be sal:iéfaccbﬁ]y complcrcde?}
: ¢ interest is weak, the imaginative capacity of the researcher will

50 be weak and the chances for new discoveries small.

73 Preliminary Formulation of the Research Topic
A&er the ﬁlrst step of identifying an area which appears to have pa
tential for investigation the researcher, usually, needs to nar fh?-
ambit of the projected research. o e

16. In the next chaprer, Demarcating the Fj
ic ne ; ¢ Field of ( i :
specific istes of refining the n:‘si.rch tfpi: ;:?r?\ixc?r:!:‘g::lzﬁ: ol mors
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The selection of the area of research may be inspired by the re-
searcher’s experiences. It is legitimate and often advisable for a re-
searcher to be influenced by her own experiences in selecting and de-
fining an area or issue (o rescarch. One’s practical experiences may
:p-m'éi‘dc the background dara around which to begin the process of
problem formulation. The use of experiential dawa in the whole re-
search process is discussed in more detail in Chapter 9 on rescarch

design.

Especially for novice researchers pursuing an undergraduate dis-
sertation, diploma programme or M.Phil. thesis, it is wise to choose
2 topic within a field where competent supervision is available ar an
institution wirth which the researcher is connected,

7.4  Preliminary Bibliography and Significance
of the Research

Once a rough delimiration of the research ropic has been made, the
researcher moves to the compiling of a preliminary bibliography
which forms the foundation for her background reading. The pri-
mary putpose of background reading is to determine whar are the
unanswered questions and issues in the field which the researcher
wishes to investigate.

Compilation of a bibliography can be accomplished with the as-
sistance of a librarian, who will help in familiarizing the researcher
with the index and classification system in tse at the relevant library,
document faciliry or archives. Consulting a librarian can save a ot of
time and frustration. She is often the best person to consult not just
on the system of indexing and classification in use at her library, but
also on how 1o access. the relevant literature on the area of research,
and how to access material through inter-library loans or on line
data bases. However, the librarian is not a substitute for the re-
searcher’s own search for literature.

Within women's law a thorough survey of the existing law and
the commentaries on it is an essential prerequisite for the com-
mencement of the research process. Thus there will need to be a
careful assessment of the relevant law as a part of the preliminary
phases of the research project.

The women'’s law researcher is, almost inevitably, going to draw
on a wide range of sources in terms of theoretical perspectives and
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description of the actual problem area. Research oriented EOW':itjds-

solving problems in real life must take 2 cross-cur through differeng

areas of law and be multi-disciplinary, This is particularly importane

in women'’s law studies with their emphasis on the actual lived coni

tions of women and their interaction with law. Thus it is important

that the ongoing literature survey goes beyond conventional legal
sources: That is statutes, case law and legal textbooks; in order 1o
gather relevant literature in neighbouring disciplines such as anthro-
pology, sociology, demography or history.

Onece the preliminary bibliography has been compiled che mate-
rial must be read carefully to ascertain the areas, within the selecred
tapic, which remain in need of research or further research,

A main objective of women's law studies s ro develop new theory
based on empirical research. But not for the sake of theory alone,
The practical usefulness of the research is an imporant element in
women's law reséarch.

There is normally no poinc in carrying our a research project on a
topic that has been adequately investigated by others. However, new
applications of existing rheories or confirmation of the relevance of
existing theory in newsettings do add to existing knowledge and un-
dersanding,

The preliminary literature review goes hand in hand with a de-
scription of the theoretical significance and practical relevance of the
research. The researcher makes a case for conducting the study and
in so doing explains the potential significance of rhe projected re-
search within the context of the existing research in the area.

A useful literature review is one which focuses on the material
that is directly relevant to the study and makes an evaluarion and cri-
tique of that literature in relation to the proposed study. The survey
must be cast in such a way as to focus on and link with the research
questions and themes, There is no point in regurgitating mounds of
irrelevant material,

Whereas it is very important thar the researcher does not skimp
on this preliminary phase of the research process it should be realized
that the literature review is an ongoing process throughour the re-
search. As and when new issues are uncovered the researcher should
reconsicler the literatute already collected and ensure thar the neces-
sary addicions to the literarure survey or review are made:
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7.5 The Topic Outline | |
Once the tescarcher has completed the prchrrunaty rea;l:h;:g ;ll::
Ei-,guld have a clearer idea as to what I}er spc:aﬁc topic wil (;:1 - o
should then try o formulate her topic as tightly and concisely
PPSEIZI;E{-JS'LEQ the topic is, even after-t-.hF pmlirpinary reading, :1; cp:lr:;
plex process. Many researchers and dissertation studeuts m .c o
ﬁusmlrce of believing that a topic must be broadly deﬁne.d 5038 10 é
ford them the opportunity to consult a wide range of literature an
Access a large dara collection base. This congern of Po't-cmzij meard::;
ers and dissertation students abour o n_a{mv:rly deﬁ;_; _to.p{)GCk_
easily overcome by the simple process of beginning by b,::;mg a _al -
:g-rb.uhd. lirerature and law survey, From chis it soon b _‘qm;scc ol a.;
that many topics that seem quite narrow at thei_r'mccpuon &'-a_m-
extremely deep and complex once the body of available research ma

. F - :d- i
Itmii z;bpinw?la?c:re 1o show how broad a.nd am?rphou§ topics
are vcry problematic to research. Final year d}sschanou t?plg t:,m-
tially put forward by law students at the University of Zimbabwe
have included the following:

«Women and the Criminal Justice System in Zimbabyver
— «Women's Law in Zimbabwe»

— «Women and Family Law in Zimbabyves

=~ «Women and Property in Zimbabwes

ics, apart from being too general and vague, are mhercncly
ﬁisti::gnatc-fnd are thus ngt good r_esea.rch topics. The mp;;: has
to be focused so that it reflects the specific issue nfqanc;:m ot ‘Cth m;
searcher within family law or women's law in Zimbabwe or withi
> criminal justice system. .
the'fmh:ut;l:sit]topic, TWomcn and rhe'C_r-iminal Justice System 1;1
Zimbabwes promprs the question: Is the focus women las .w;?:;t :
Women as perpecrators, women as witnesses, womenthas aw e =
ers, women as adjudicators or perhaps wl}at are the appil’p o
forms of punishments for women? Once this prpccssdm. sm: i
evident thar each aspect could be further explorcd an{i 1;: a: mﬂm
search topic in iwself. Women as perpetrators COL'II : dr;a: ved
down to focus on particular types of crimes such as mfanrtil. de, %ach
titution, assault, murder or commercial and other crimes.
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crime would, if a holistic approach is waken, provide more than an
enough scope for very deep and useful research.

Thus after a litrle deeper thinking on the issue, combined wich
the literature review, the researcher can refine the topic for research
so it has a narrower and more accomplishable ambit. Once the topic
has been formulated it should be followed by a brief introduction
describing more specifically the problem o be researched and the
principal research questions thar the problem seems to raise.

7.6 Research Problem and Principal Research
Questions

The research problem is the main issue or issues which require inves-
tgation. Such issues may be formulated in terms of a statement of a
problem o be investigared and further developed by formularing
principal research questions. The broad general area of interest is
thus further refined to ensure that there are a number of specific and
clear issues to be addressed. Thereafter the researcher can move to
further levels of refinement and specificity.

There is, however, a need to emphasize that the principal research
question is not written in stone and may and often does change or,
at least, the emphasis may change once the process of data collecrion,
particularly field work has commenced. For example:

THE WLSA ZIMBABWE study on inheritance began with a grear
deal of emphasis an ascertaining the extent to which widows in
Zimbabwe were dispossessed of their deceased hushand’s property
after his death by his relatives, Once the daa collection was under
way it became increasingly clear thar dispossession of widows was
not as widespread @ problem as the researchérs had inivally as-
sumed. This changed the emphasis of the research in such a way
that the areas of emphasis were then controlled by the nature and
substance of the dam collected, the grounded theory research
methodology was followed. For instance, the data increasingly re-
vealed the wide gap berween the customary law applied by the
higher courts and the actual practices of the people on the ground.
As a resule the researchers increasingly focused on this dichototny
and sought to understand and explain it. However, the primary re-
search questions remained in place namely how deceased estates
were administered and distributed in Zimbabwe, what affected
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s

these processes and the impact that these had on the economic
and social position of widows.

7.7  Assumptions/Suppositions

I resmr. ' ist her main ass i d supposi-
' cher should also list her main assumptons an

-I"i]:s that underlie her ideas about the major problem or Pl:oblcnfls
?Eat she has chosen o research. Assumptions and suppositions, in
thiis context, are formed by theorizing about how certain phc:nomtzlr:a.
are connected and interrelated, These ideas may be informed by the
researcher’s own experiences and observations or sources from the lit-
erature,

i i - | in comimu-
The choice of women's access to and control of land

nal and reserilement areas as a research top'ic_ may, for example; have
been underpinned by the following assumptions:

That women have limited access to communal and resettlement
land because the law discriminates against them. ;
That women have no control over the use of commufua.l and re-
settlement land because they have no independent entitlement to
'sIl'Jhci’x -?:;g‘of independent access and control of land resules in their
having no control of the fruits of their labour on the lanj. 1
That the enacrment of laws providing for equ:_a.l_-acccss an con:rof
laws will improve the status of women and give them control o
their agricultural production.

. : ad-
: also be other assumptions thar should have been consi

Zﬁiﬂ?ﬁimfa these the researcher should review her muuvcsi a:nd
objectives in conducring the research and articulate t!xe undgr.ym.g
val]ues that she is addressing. As we have discussed carlier a thorough
appreciation and articulation of the rescarcher’s underlying mn?ijm--
anﬂ how this affects the formulation of assumptions, is one of the
strengths of women's law, It is, however, a weakness tf_ the ms:;rdﬁcr
LISt @encerates a few assumptions and does not consciously ¢ ke | er
]mnti%rario.n and the sources from which she derived the assumprions

into aCCOLnT.
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7.8  Derailed Research Questions

Having stated her assumprions the researcher will be in a better posi
tion o formulate the main questions she needs to answer. B.Ml:l :-
the assumptions that she has generated the research questions Ifor hn
land study might be formulated as follows: o

— What rights d_“ women have according to general law and custom
t? use and enjoyment of communal and resertlement land?
=1 worixcndarle nort individually entitled ro communal and resettle-
ment land, how does this affect thei '
: r access to and contro
such land? o
- Do women who work corpmunal and resettlement land have ac-
cess to and control of the fruits from their labour on such land? If
not, why not? '
- ;V]iu the enactment of laws providing for equal access and control
y both men and women of communal and resetdement land im-
prove chf status of women in these areas and give them conzrol of
their agricultural production?

In carrying out this exercise it is important to check thar every as-
sunption is addressed by a rescarch question and that every research
question relates to an assumption. Any mismarches need to be ad-
dressed and cither new assumptions and questions derived or super-
H‘uous questions and assumptions deleted. This is an ungbing cricr—
(::Ilfr.‘ d_1roughout the research as the assumptions are consra:-utiv
:sglgg:i as one proceeds, thus the research questions have to be
It is very important thar the first ser of research questions as well
as the later questions are carefully formulated as the COI;UT)I il
boundaries of the research project. ’ N
]?hc assumptions and questions and their perceived significance
and importance in addressing the rescarch problem should be priori-
tized. Ihu:q if there is a subsequent need to adjust or trim rhcl’s.co ¢
of the project, the researcher has a rational basis on which o magé

such decision i and ill infe isi
; : ) E;;:;_ons rather than making hasty and ill informed decisions

Fi-S - SLLFafaseesTy & e At TEE TN —— —
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7.9 Sources and Methods

Refore a topic is finally seuled upon, the potential viability of the
project needs to be thoroughly reviewed. Can it be effectively ac-
complished? For each major research question the researcher must
decide how to source the appropriare data 1o provide an answer 1o
the question. She must also consider where this data can be found
and how to collect it.

For example some of the questions may be answered by studying
legal sources such as textbooks, acts, cases, court records or adminis-
trative records. Some of the questions, probably, can only be an-
swered through interviews with the interested parties, adjudicators of
disputes or with key informants.'” Tt is seldom that major research
questions can be answered by information from only one source.
Thus there will need to be constant adjustments in the research
project as it is implemented.

The availability of literature on the topic may also influence the
allocation of time berween library and field research. The less litera-
wire there is in the area of research, the greater the need for held re-
search. A researcher who concludes that existing literature on the
ropic is influenced by untenable theories or ourmoded perspectives
may also need to undertake extensive field research to effectively
challenge the accepred thinking,

7.10 Reviewing the Problem Formulation and
the Research Process

Before making the final decision as to whar 1o research, the re-
searcher should review the topic and research problem in the lighe of
the total research process including the design and planning pro-
cesses and the development of the dara collection methods. This will
enable the researcher nor only o focus on the problem which she
wishes to investigate but also to consider the scope of the research in
the light of other factors which inevitably affect the research projecr.

Facrors which may affect the implementation of the research
project include the availability of and access to data and informarion
which is needed to answer the research questions. Other factors

17. For a more thorough discussion of data colleerion methods, see Chapter 1.
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which are important are the time thar the researcher has to col

o complet
the rese]aérch and th'e available financial and other mawr?::lp r:-:
sources.® The financial, personnel and time elements of the research

sbudgets should nor be ignored. It is better to have a small incisive

study r_hat._mak_m acontribution to the overall scholarship in the field
dxan an overly ambitious project which is nor completed or which is
to shallow to make a useful contribution (o the feld of knowlcdge

on the topic.

7.11 The Research Proposal

Once the researcher is satisfied with the preliminary formulation of
i:},- r;sea.rclznh&;opic,- th:d assumptions and the research questions or
ave accept as ! : i
mc:ﬂ:h pmpgga[.mﬁ cmr[zlm:gémur,_ then the preparation of the
\ research proposal is essentially a deriled and e ' i

outline induding_a brief prescncatioi of the Eﬁmndidaniﬂcggiotlzpm
The Rﬁm::ch Proposal is the document which will not only fully g};-
qum and justify the research, but also describe and explain the re-
search process or methodology proposed for the research. e should
also contain an extended literature review going beyond the short
summary presented with the topic outline. |

. The R{:sca:ch Proposal usually commences with a brief introduc
tion descn_hi-ng the general problem area and the specific area,'? The
research topic and principal research question are clearly stated at the
start of the document. This is followed by an explanation of the im-
portance of the proposed research followed by 2 brief presentation of
the significance and/or contribution ro be made by the research

The researcher then sets our her mair, prcliminafy as’sur’np;ions

a_”d suppositions based on personal experiences, ideas gained from
reading other studies and from her own conjecturing on the prob-
lem. Next come the main research questions, | e
 The next component of a research proposal is the literarure re-
view which helps to place the proposed research within the wider

18. These faceorsare dealtwith ity detail in Chaprer 9. [ ' |
lern i finally adopred this Chaprer should bF:: mzi I:t?::buﬁ: e rsah it

9. Some danors and orher bodies have prescribed formats for the preseanttion of
proposals, if .t}ns isthe case in 2 project you are propesing this must be followed
precisely. I'!mw:_vcr Lh;.g_tncnl-ad\'icc in this chapter on formulasing reseanch .
posals should sdll be ysefiy). . e B
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academic framework and forms the background for the justification
‘of the research.

The literature review should be followed by a brief description of
the design of the project, the sources and the daa collection meth-
ods which the researcher intends to urilise in her scudy.

~ Where the researcher is putting forward a proposal for funding, a
time and money budger will also need to be included with the pro-
iposal when it is submitted.

7.12 Summary
The process of topic formulation (which is on-going), and prepara-
tion of the research proposal can be summarised as follows:

1 Introduction: Background to rhe topic, why is this area of interest
to me?
2 Topic: A more precisely defined and specifically rargeted aspect of
the problem thar you have described in the Introduction.
3 Research problem or major research questions: That is what needs
to be dealt with in addressing the ropic as posed.
4 Significance or objective of the research: That is how the research
will contriburte to knowledge or provide possible solutions.
5 Assumptions: Theseare the ideas, notions, conjectures thar under-
lie your conceptualization of the problem.
6 Research questions: The questions you think need to be investigared
to answer the problem and the assumptions about the problem,
7 Legal position: Survey of the current knowledge/state of the law
and existing research on the specific topic, and
8 Lirerature review: Thar is a more btoadly based general review on
the topic in question.
9 Methods: An outline of the methods tharyou intend ro use to find
the dara which may answer the research questons.
10 Budget; What will it cost? '

7.13 Thesis Sentence and Key Words

The intense focus that rakes place when the proposal is being drawn
up; provides an opportunity to devise some useful tools to keep the
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research on track and within manageable bounds. Maintaining con-
trol of the research process is viral, especially where extensive read
is done and empirical research undertaken using grounded theory,
One way of Focus'mg and limiting the ambir of one’s research is
the formulation of a preliminary thesis senrence. The thesis sentence
will help control the area of investigation and help avoid the indeter-
minate pursuir of subsidiary and irrelevant macters. The earlier 2
clear thesis senrence is formulated, the sooner working limits can be
imposed on what may be potentially indeterminate research,
For example the thesis sentence for the praposed research dis-
cussed above of women's rights in communal and resectlement land

might be:

— «Women's access to and control over land in communal and re-
settlement areas in Zimbabwe.

This focusing process can be taken one stage further, usually only for
the benefir of the researcher, to the identification of key words,
Keeping these key words in mind, or writing them down and dis.
playing them prominently hel ps the researcher to decide whether the
literature being accessed or the dara being collected is relevane ro the
study.

In the above example the internal key words would be «ewomen,
land, access and controly. The external of boundary controls would
be «ommunal, reserdement, Zimbabwen. If the materials or daca
being accessed are nor related to the internal key words, then in all
probability they are not relevant to the study. If they do relate to the
internal key words, then the next question is: Do they have a rela-
tonship o or explain women's access to and control'of land in reset-
tlementand communal areas jn Zimbabwe?

. Reverse use can be made of the thesis sentence and the key words,
for example dara or literarure may relate to communal and/or reset-
tlement land in Zimbabwe, bur does not have anything to do with

Women's access 1o or control of that land. If this is the case then the

rescarcher has to think very carefully about including such material

in the literature survey: The fact that ic tefers to communal and reser-

tlement land is not of j welf sufficient for its inclusion.

|
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;14 Conclusion

M hers and students embarking on a research project are
Mﬁ::' tc[:ir?:te:thc field and get on with t‘hc .wu.rk. To cui?mcn_cs
E%-ﬁc}d work without a dear idea 'c_-f what is 1 bc underma cn:}n
how it is to be accomplished, will probably end with a poor qu:.L ;g'
piece of work that does not achieve what the _rcsear_;:hcr. mten} cd
- %hﬁm-is no conflict between the demand for a rgorously fo:im;ﬁ at :
ron oFarsande sheors It s chapre o demarcaen
T . ded theory. In the n ut :
Erl;c::)fsri,dﬁgi?:odre dctai-lr}):ow the researcher can ﬁthl}_qr rcrﬁx}:‘e the
research topic, and thereafter we move on to the details 31 “th ;&:}
search design and research plan, that is how to go abour the a

research.
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8
Demarcation

of the Field of Study

Snndusnar_v,r The dfnm:f:arion (delitnitarion) of the field of study de-
pends on the formulation of the topic for research and the available
rcsolt_zrces (pcrgqns, power, money and time etc.) for the study. Thi
applies whether the study is to be planned as a survey, a singl;:-cas:

some specific problems concerning case studies,

8.1 Introduction

nDoe;nE:::caw:linm ficid of study is part of the initial problem formula-

] ut s dealt with as a separate chapter, because of jgs complexi

ma;mg dtfmdcdhon a topic of research there will ‘probably. bci nczl

fo determine whar, within that topic, can effectivels be crodiod

the rime allowed and with the = e Tt od i
ime d and > resourees ar hand, Thus ch

study needs to be demarca ted. For example a mscam}::: mi;l?\ii:‘:f

r;zats c;f cusmdy.min {t:alit}', 10 make it meaningfulsthere will be a
o m? ghocgse on certain aspects .c:F custody. Some of the questions
hat might be posed are }vhethcr' it is o be an investigation excly-

view of the formal layw,
Conversely the researcher might decide to broaden the study in

one direction and include parental acting ivi

by copﬁnir.:lg th.c study to.P:crr:ain levels 3? tha:fnﬁr:os;vs:;: %ﬂdmf

searcher mighr ignore the court system and focus on pfivare.ér : l’::

rgdems bcl:wecn the parents. The geographical ambit might bcml?gx;ﬁ-
to urban areas or cerrain suburbs of 4 city. The study could limir
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self ro customary arrangements or could be a comparison of a
qumber of different custody regimes both nationally and interna-
rionally.
This process is referred to as demarcating the field of study and it
usually involves, for the women’s law researcher, reference 1o a
number of diffetent components such as the act or actions under
serutiny, the actors, units of study, time, space and discipline focus.
Discipline focus arises in women's law because there is likely 1o be, in
addition o the legal component, an interdisciplinary component, so
the disciplinary emphasis has w be determined. The question then
becomes whether it is likely to be a primarily legal, socielogical, psy-
chological, historical or some other focus that predominates?

In order to explore the demarcarion process, we look first at gene-
ral problems of demarcation and then at specific problems that need
10 be addressed.

8.2  General Demarcation Problems

1n addressing demarcation, both theoretical and practical, considera-
tions have to be taken into account. Firstly the researcher needs o
have a clear idea of the aim of the study and her suppositions abour
the key elements which it is assumed will affect or influence the re-
search.

If the aim of the study is to identity, describe and enumerate a
particular phenomena a survey may be the best tool to use. In such
cases the research is static in terms of ume, thar is, it is designed o
discover what is taking place at the time of the research. Such a study
will, probably, also be designed to investigate a representative sample
in relation to the issues and the number of people affected by them.
Such research is often meticulously planned in advance of the data
collection, the sample is known, not deviated from and the questions
are fixed, as well as framed in a closed answer fashion.

If the aim of the research is to study a complex set of inter-rela-
tionships and explain why certain actions are undertaken or how law
and other factors influence behaviour and decisions, then a narrowly
circumscribed field of study termed 2 domain, will be needed. Ex-
amples of domains are an organization, a family or a village, In inter-

preting the actions and decisions of the individuals or groups who
are the focus of such a study, external influences and factors will also
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that is which time period o consider, where 1o rese: ¥

terview, what ro collect and for how long, will b?lj:flu:atud:z m-
| sult of the iterative process in the course of the research, Il’ut c:[jffzL :
’ ently the researcher undertakes preliminary work and then w‘idcnrj

NArTows or :‘d.t'crs the research field plan depending on what is fom;;sd'
| and h‘ow th.u_; Is perceived as being affected by other factors and infly-
! ences, that is she witeratesy, goes back to the original wpic and, in the

' study method might be chosen. The demarcarion in rime and space

ligh H:f rhckrei‘e:a.‘rch, considers her next step,
¢ task of the researcher is o citcumscribe 4 il
The S eable field of
rcalu}_' from the total flow of events by purting ﬁmﬁ:{mnd ?r
| gnr}x in r.crm.;‘ of what is relevant 1o her research problem, as well as
etermining how and where she can best employ b RinEs g
apply the adopred research methods, ) T TeOuees and

8.3  Factorsin Demarcating the Research

_Thcrc-:m_: vanous parameters that can be considered when demarear-
ing the field of study. Five significant aspects of this process are dis-
cussed below. These are the domain, thar is the human area of the re-
search; the number of units to be reseatched in ensuring thar ade-
quate data are sourced; the geographical boundaries of the study;
| ume and the disciplinary boundary (Devons & Gluckman 1964), 1

8..?.! The Domain, Kind of Activities and the Actors Involved
T},}c researcher must decide which individusls and/or groups and re-
larionships she is inrerested in studying and within those which a
tors a'nd ar:.tivirif:'; she will focus on, She might choose the va:itf:::.;
ways in ?'.hich -'d:spur;s over access to land between widows and their
husband’s family are handled by a third party. Here the domain
rhc_ {#chldﬂ_d family and the informal dispute resolution arena, 'I'hl:
activity is the handling of inheritance disputes. The actors are wid-
ows, ._thc immediate family members involved in the rablern
munity mediators and judicial officers. . ' o
Such a study will, almost inevitably, involve a grounded approach

| have 10 be taken into account. Thus a single case or multiple cage

as the researcher probably does nor kn
1o local norms, deals with inheritance

ow in advance who, according
disputes or who is among the

e —
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mpetitors with the widow, Thus the researcher will have to explore
. domain and determine who are the actors and what are che
seructures to be researched. Where the researcher wishes ro establish
the existence of particular norms or the possibility of new emerging
notms. a fairly broad study will need ro be considered. Thus a
number of basically similar problem cases, need to be studied so that
patcerns and typologies can be developed. In this contexr derermin-
ing and demarcating the number of cases and units of study isan on-
going bur organized process.
- Sometimes the data that it is assumed would be needed to ex-
plore certain topics, may be difficulr 1o access because of legal or pol-
Jicy barriers to its provision. Examination of state archives, privare pa-
pers and administrative records usually requires special permission,
some materials may be classified and informartion is unlikely ro be
ireadily available. These issues need to be explored before the demar-
cation of the study is completed. For example informarion about
jprison or hospital practices may not be readily available to the re-
searcher and considerable rime might need to be spent in wying o
«obtain permission 1o examine records or interview officials. Thus the
researcher may need to consider whether there are alternative ways in
which such data can be accessed, perhaps by interviews with those
who have experienced the problems thar are being researched. This is
one of the reasons why a pilot study is such an important pare of the
research design, as it allows the researcher ro determine some of the
problems likely to be encountered before the main research phase
and to adjust the demarcation of the study accordingly.

8.3.2 Number of Units
In a quantitative study the validity of the conclusions will depend on
the number of units (people, groups or organizations, i.e. whatever is
the basic unit to be studied). Tn rare situations you may be able to in-
clude all the possible units in your chosen universe in the study, but
normally this is not possible and the chosen sample will have to be
' selected so that it represents the predetermined variables (men—
women, marricd-unmarried, urban—rural, etc.).
Usually decisions about numbers in a quantitative study are taken
at the outser or after a pilot study and not changed thereafrer,
' In a qualitative study the choice of the number of units is an iter-
| ative process. but there may be a broadly laid down rarget and a divi-
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sion of the targeted sample by groups or sectors of the population,

For example in the investigation into the experien “wi i

inheritance disputes the decision as to how mzny cacs:ss ;fs:c‘i??n'mn
each fm"um and which fora to selecr, would depend on r'he re-
sgrchcrs preliminary suppositions about factors which influence the
Iegal and social status of widows. The researcher might broaden of
narrow the sample based on the iterative process. The selection will
a‘lso 'd'epend on whether the aim of the researcher s to describe the
situation of widows in general or to understand the forces at play in
disputes benvtcn the widows and other persons. In the first of these
a survey based on a representative sampling of cases or widows could
be used to ascertain their overall situation. In the lacter 2 defined
numbtr of cases handled by different fors would need 1o be studied
midcctlml and rigorous comparisons and analysis of the factors in-
:; ;To}rﬁderraken. thus a more iterative process would need to be

8.3.3 Delimitation of a Field of Study b ; i
Demarcation e i
The decision on where to research in rerms of physi

of physical als
needs to bcweﬁ.lﬂv considered. In the light of tieysducor:rr.z] a.:

in %ms of the selected methodology.
here might be practical reasons for giving reference to cerrai

areas, be they geographical, ethnic or deﬁg:md i}f some o.rh;3 ;:ijsn
and avoiding others. The researcher might want 1o choose an a‘re:;
she knows well, especially when undertaking such research for the
first time. Aflthmfgh, as we have discussed earlier, there may be some
advam_agc's W.doing this, such a decision should bc'_careﬁll]y consid-
ered, and if it is decided ro proceed along such lines at least one other
area should be researched as well. ' |
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Some areas might be theoredically relevant but practically difficult
o reach and obraining special permission to enter them may be dif-
fcult. Some selecred areas might be dangerous to enter because of
war or civil unrest.

THE MOZAMBIQUE WLSA: rescarch was severely limited geo-
graphically by the continued civil war in that country, and it is
only when peace returns to the whole country that the research
teams will be free to conduct their research in all parts of the coun-

try.

At the time the researcher is due to cnrer the ficld, there may be
other constrains thar arise and the researcher has to be able to adapr
and maodify the research design to meet such situarions,
A researcher pursuing the topic «Women's access to and control
of communal and reserlement land in Zimbabwe» would need to
undertake field research in both communal and resettlement areas in
Zimbabwe. The ultimare choice of the areas to visit would need to
be further explored and adjusted in accordance with the logistics of
the research design and research objectives. The researcher may need
to consider whether the location of the land in question mighe affect
the position of women in relation to it. Likewise the researcher may
wish, based on her assumptions or hypotheses, to investigate
women’s access to and control of such land by reference ro various
ethnic groups. She might wish to compare martrilocal and patrilocal
groups to determine whether these forms of family arrangement
have any impact on the position of women in relation to such land,
Although one would not, normally, consider that the urban rural di-
chotomy would be relevane to such a study, it might be of signifi-
cance in relation to communal lands situared near urban areas, There
might also be merit in looking at areas from which there is known to
be significant male migration into urban areas and those where this
is not so common. Where the forms of land occupation righrs con-
ferred in a particular form of land are not uniform, as with reserde-
ment areas, the researcher would need to investigate the different
forms of occupation rights and compare the effects they have on
women’s rights to the land. Thus there would, in terms of the re-
search design, be an internal comparison within the various land oc-
cupation patterns and an external comparison with other land hold-
ing patterns.
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8.3.4 Delimitation of a Study in Time

The dimension of time influences a study in different ways. A study
may deal with phenomena ar a certain point in time, this is termed a
synchronic study (a same time frame study). An example is a survey
aimed ar collecting demographic data wichin a short time and there
is no intention to compare this with the past or future seatistics.
Studies where a period of time or comparisons across time frames
are considered, as in historical investigations into development and
change or linear studies of long term change, are termed diachronic

sured against the phases of a person’s life, childhood, adulthood, old
age. A rescarcher may be engaged in such a study for the whole of
the period thus demarcated, however, where the data collection pe-
riod is likely to be very long publication of data may be in phases,
with a final dnalysis ar a lacter stage. Such long term studies are not
always appropriate for individual research and are better tackled by
8roups or organisations with a long term resources and statfing,

~ One way of charting development and change, is to collect daca
using identical methods ar ser intervals over a period of time and
then analysing the data collected to derermine what changes have
taken place and the factors thar affecr these changes. The choice of
the length of period will, inter alia, depend on the estimared speed of
change of the factors included in the study. If the aim is to study
continuity and change in social and legal gender relations, it may be
necessary to choose faitly long time spans between the sets of data to
be collecred, 4An adequare model of practises capacity to revise
structure may involve a two to three generations development per-
spective (Ortner 1984). f

In order to obrain these dara archive studies as well as interviews

with various generations may be used as 1 source of data. Both are

could be used ro source peoples perceptions of change and how indi-
viduals perceive their own past.

AN EXAMPLE of this kind of study is Janer Kabeberi-Macharia’s
study on teenage pregnancics, She analysed the changes in the pat-
rerns and forms of control over the sexual behaviour of tecnage
girls in certain ethnic groups in Kenya. As a starting point she car-
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i i i ith her grandmother and her mother and
3:%:3:1 g‘:i:;‘meﬂences ags a daughter, thus she had r_l:fcr_enc?
ints and a time frame that in this case sm:t(.hcs from f;hc twrn o
the century. To Hesh this out further, |:nsu'mca| data Qﬂl;l n:_lany
sources would be required, bur the study ls‘dmwrzw! ¥ dear
time frames and periods with rcﬁ:rc;:cc ro -w:miﬂg = f}l; cu::rﬁifsis
it -ustoms and practices can be carried our, he 1
gz::f;cf;;u;mbr? thne fl::cus on teenage gitls (Kabeberi-Macharia
1995).

1f the researcher is seeking to identify factors that affect changes in

social mores and influence, legal change she will need, inter alia, o
?:S:J a:n the interplay of the legal system and r:oc:_o-:conorzé::l factl;)nrs
which affect its funcrioning, For this purpose it w: usel dzfnm,
dertake 2 study which has both synchro[-m:_ anj:l cha rgmc .
sions. This technique can be used when investigating If e conSfrdLllin
tion and deconstruction of customary law, as ivsers a frame wi
which the changes in customs and practices can be mapped as
agai ceived or recorded past practices. o

agm\l;:; Pchlcsincmggesrs recorging_ the acﬁor{s of lndl\.ﬂ..(.i?'l.fajs u;er ::'
period of time in order to perceive and _fiescr.:be the pmt.&cs;. :ﬁfg;’
ration — that is how acrors in diﬁ'ercnt-muanqns mak:.: use <ok
ent norms to suit the requirements of particular situations
Velsen 1979).

.3.5 Demarcation: A Discipline Perspective . ‘
g@z iave discussed in the previous chapters the need for an :mjr;:hs_-
ciplinary approach in dealing with issues 'rel.amd to women an :w.
But how does the women's law researcher make an a;pprnp_na:; di:;
portionment berween social science merho-ds ;u-nd egal ;1111:; o .
The next question is then, which of thE' soqal science methods w
most effectively supplement the conventional leg_:.zl rools. N

For the women's law researcher the answer is both szmﬁ an
complex. Tr largely depends on the objectives of the smﬂ a:ld on :;in
assessment of accessible sources of rclem.: data. How . s u y I.:J .

nally demarcated in disciplinary terms will d_cp.cm.:i on the '1?1: e
tion of the research problem and the purpose of the mseard1 o
lidity of the research -ﬁndin%:_a and the basis for generalization w

i d on these factors. )
thc;c:ﬁﬁ: ‘i {;;nthcbﬁnic study designed to investigate dispute
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and conflict resolution in a single institution or forum in on
graphical area, will probably require data on the operation ?)reiflsz
enice of the law as well as socio-economic data on other factors thar
might affect the processes. From the women's law perspective such a
study gives the researcher the opportunity to study how the form of
law, rhe. fo'f‘m of argumentation and the power relations which are ar
work within that environment affect the position of women. Such a
study primarily draws on the disciplines of law and .soc:iology An ex-
afr'xple._xs the late Jennifer Okumu Wengi’s study of women's l;.ga.l -
sition in the Resistance Committee Courrs (NRC) in Uganda. "

OKUMU WENGI wanred to find our how the interacti

the female audience, the female plaintiffs and the ;::)::h?ei::;&n
influenced the outcome of cases in the national resistance couftzS
She observed cases in several urban courts in Kampala and two ru-
raj ‘courts, Interviews with judges, witnesses and plaintiffs supple-
m‘cptcd court observations and court records. Her comparison be-
tween urban courts showed similar trends. In the urban melting
pot the NRC courts were frequently used by women friom the
lower classes. In certain types of cases the female judges and the
audience played an active and supportive role which influenced
the outcome in the favour of women, A comparison between ur-
ban am,i the rural courts showed significant differences regarding
womens access to and participation in the courts as well as che
eveatual outcome of the dispute. Rural women did nor approach
the NRC courr to the same extent s urban women and the court

tended to apply a more conservar ;
Wengi 1993) enservarve version of cuscom (Okumu

This study was carried our by a single researcher’ = oying
r: o . " e ) ’ PI 14 tech_
n:uq:{.licg Fm;; vag::g djsai:dmcs such as law, sociology and gender
studies, as they into her dara collecti g s
b oo i 1er data collection needs, her analysis and
In some larger projects researchers from different discipline: :
: rk
together and by pooling their skills across the discinli o e
o i g s across the disciplines enrich the

THE WLSA PROJECT is an example of reseatch carried out by
Jn;crdlscuplmary research groups, However the co-operation in
such groups can take a long time to develop. The WLSA Zimba-
bwe research group is composed of researchers with backgrounds
in Jaw, sociology, psychology and political science. (A description
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of this project and its search for a methodology is provided in
Chapter 15). Initially the approach was largely legal centralist as in
the maintenance research, This was expanded to a more explora-
tory approach, with better use of other social science methods in
the inheritance phase of the rescarch with focus on the position of
widowed women. Most recendy in the family forms and access o
resources phase of the research exploring from the perspective of
women, their experiences of family structures and how these de-
termine access to resources demonstrated a further move away
from law as the starting point in such studies. Law becorne the re-
ferenice point ar the end of the study rather than the framework
that shaped its thrist from the beginning. The WLSA research
clearly refléces a constant shifting of disciplinary emphasis.

84 Combining Demarcation Parameters

‘Most research projects and studies are demarcated in multiple ways
such as domain, geographical area, discipline and sampling. The

point is that demarcation is very important in keeping the focus of
the research clear and avoiding random dara collection exercises. At
first blush this might be seen as a contradiction of the grounded the-
ory and irerative process. In fact it is a complement to it. as, by hav-
ing a clearly demarcated frame within which the research is o be
conducred, the flexibility sought by the iterative process is main-
rained without the risk of lack of cohesion. This does not mean that
the researcher cannot go beyond the predetermined boundaries, but
in doing so the previous demarcations have ro be carefully reconsid-
ered and the departure justified.

We now consider some other ways in which the researcher can
delimit and demarcare her research.

8.5 Case Studies

Women's law rescarchers as well as other students of law in context
often use case studies as a method in their research. Case studies are
very useful ways of ascertaining both the lived realities of women's
lives and how women may or may not use the law. The researcher
can transcend the strict limits of the legal case as defined by the pa-
rameters of the law and a particular legal action into broader explo-
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rations of the society. However, it is important thar whar is meant by
a case and a case study is clarified.

8.5.1 What is a Case?

To the lawyer, on the verge of embarking on women’s law rescarch, a
case study probably means an analysis of a judgement or judgements
of the courts in a given area of the law. Whereas to the social scientist
it means an in depth investigation into how an individual or group
of individuals have dealt with certain issues, view their lives or inter-
act with the wider society regardless of whether the miatter was re-
garded as a problem or nor, thar is trouble or trouble-less cases. Ac
cording ro Yin:

*A case study is an empirical inquiry that investigates a contempo-
rary phenomenon within its real life context when boundaries be-
aween phenomenon and context are not clearly evident and in
which mulriple sources of evidence are used.» (Yin 1984)

Thus a case in thiscontext can be described as a frame around a phe-
nomena or a part of a domain, as well as a basic unir of analysis, A
case study may consist of one case, that is a single-case study, or 2
number of cases, a multiple-case study. A case study could involve
many sources and methods of data collection or relatively few; as al-
ways it is a matter of whar is appropriate. For the lawyer these
sources seem relatively familiar. However, there is an all iI:np{)rtant
difference in emphasis which is determined by the intellectual de-
marcation of the boundaries of the research. A conveptional legal re-
searcher is interested in the case as a means of describing the legal
Posirion within the area of research, The social scientist is interested
in understanding and explaining the outcome of the case within its
broader context. The women's law researcher is generally interested
in describing, understanding and explaining the position of women
in law and society: The women's law researcher thus, bur this de-
pends on the topic, wants to find a middle course between the nar-
row legal focus of the case study in legal method and the wider social
science case seudy which is directed towards mapping a whole pleth-
ora of pracrices and customs and gaining a broad based understand-
ing of the society and its members.

The obvious place for a legal rescarcher to begin incursions into
the wider research area, is to examine whar can be obwined from the
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conventional field of study for lawyers, that is trouble-cases dealt
with by the superior courts and accessible in court records, reported
judgements and discussed in law journals (Epstein 1979). Bur, in
women's law studies, it has become clear that studying the law and
cases alone does nor reveal the reality of women's positions. It has
been obseryved thar women do not even feature in many areas of the
conventional sources of law (Fastvold and Hellum 1988. Ketscher
1990, Petersen 1992). To transcend this gap in our understanding,
the researcher can expand her field of research using case studies.

8.5.2 The Extended Case Method in Legal Research

From a legal focus the researcher can move to 2 more wextendeds case
method (van Velsen 1979). The researcher having started with a legal
focus may idenrify the need for further information on the actual
handling of the case and the processes and proceduire followed at the
relevant forum or fora. There may also be an interest in discovering
how the various actors behave while the matter is being dealt with.
Among the significant players who do not appear in court records
are the audience; the non judicial court officials and administrative
staff. If these are to be included in the study and their effects charted,
the study needs to be expanded to observation of court hearings and
administrative practices. This allows a mare effective interrogarion of
the legal system from a wider range of perspectives.

The way in which the legal practitioners or judges define the
boundaries of the action is a process of demarcation within the legal
system. A number of research projects show thar lay and professional
judges in courts apply different parameters in demarcating the
boundaries of a case. Different types of courts have different models:
for reaching a decision. The superior court’s way of reaching a deci-
sion is often referred 10 as the model of subsumprion. The reasoning
employed is rule and precedent oriented.

For example in the supreme court in a dispute over property the
existence or otherwise of a marriage may be a critical issue. In the
rule oriented approach the question to be asked is: Was the marriage
registered? There is no interest in facrors thar might have hindered
the registration process. The court is not interested in the fact that
drought hindered the payment of lobolo or the registration could
not be carried our because of the risks connected with moving
around in an area ravaged by civil war.
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In contrast to this is 2 model for conflict resolurion where special
weighr is placed on the effects of the decision for the local sociery. In
such a case the dispure resolution agency considers the marter in 2
broader context and takes into account information beyond those
considered in the rule oriented model.

The researcher in studying these contrasted models could use the
professional and the lay judges’ demarcations of the relevant data in
seemingly similar cases as the basis for identifying the cases to be fur-
ther investigated. The next stage in such research would be to ex-
plore the individual choices, actions and decisions of the judges and
parties. To obtain these the researcher would need to conduct inter-
views with the participants in the cases to discover whar affected
their decisions.

Still within an analysis of the legal system and its functioning the
rescarcher may realize thar a judgement by the courr, of itself, may
only be a part of the analysis of the issues. An important question

that needs to be pursued is: How was the judgment implemented?
Wias it respecred or ignored? Did it improve the position of the party
secking relief? ' _

Thus within the sphere of the law and its immediate environs,
there is considerable opportunity 1o expand the ambit of research so
as to obrain 2 broader perspective and deeper insights into whar ef-
fects the lives of women. An example of such a study is Gundersen
and Berg’s research into the functioning of the Locality Courts in
Mozambique with a special focus on courts on women’s legal posi-
tion:

THE STARTING point was a search for conventional legal sources
on women's position in the formal legal system. A search was also
made ro uncover the view of women in official stare politics. The
constitutional provisions as well as the preparatory documents
pertaining to law réform were examined. Al this was done so that
a comparison could be made between the laws, theories and prin-
ciples created in the new, post, independence legal system, for
women and the way in which these were employed in the Locality
Courts staffed with lay judges.

The Locality Courts were not courts of record, written records
of court proceedings were not made. Thus in extending the case
study the nextstep in the field work was observation of court hear-
ings. Abour 50 cases heard in one courrand 5 in another were ob-
served and complete records from the commencement of the legal
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 action, the hearing, the voting on the matter and the final judge-
ment were taped. .
As a third step systematic notes were taken on everything
which took place in the courtroom. A record was made of the set-
ting, the behaviour and the oral and body language of all persons
present during the hearing and during the voting. Thus the atmo-
sphere in the courtroom, the way of handling the fact finding
process, the form of examinarion of parties and wirnesses, the role
of the audience etc. were observed., . . -
A fourth step was to conduct interviews with parties connect
with the individual cases ro get a full understanding of the back-
ground of the conflict and the handling of the case and the final

results, _

A ffth step was interviewing key informants to get an.ovcra_ﬂ
impression of the work of the courts and the views held on their
opeﬁﬂén by women’s organisations and key personnel in the
higher sirata of the legal world and government (Berg and
Gundersen 1990).

The objective of evaluating the functioning of the Lc:callty Courrs
from a women’s law ive demarcated the project a'm:l in a
sense dictated the five steps that were followed. Within this frame
there was no need to look at informal conflict solving at Fgmlly and
i.fillagt level nor at rrouble-less cases. The focus was clear and the
purpose of the research clearly defined and well demarcated. Hotw
ever, as discussed earlier the legal system is not the Onl_}f source "ff d.ls-
pute resolution. We now turn to consider the ways in which infor-
mal dispure resolution can be researched in a controlled manner, and
effectively demarcated.

8.5.3 Case Studies of Informal Conflict Management

In examining informal conflict resolution the researcher ﬁrst has to
find out where such decisions and arrangements are reached. Who
are the participants and why are they preferred to the formal courts

e cies? _ _ ) )

h 0;1: ‘:liiﬁtagﬁe focus is still on the mcd_iation'-o_t:.cqnﬂlc;s by re-
course to a third party. However, new kinds of acuwt_nes--m‘\d new ac-
rors need to be included in the study and new ways identified to lo-
cate these fora. It may be relarively easy to id_cr_m& -thes‘c, apecmﬂy
whete the role of the third party is institutionalized such as the fam-
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ily council, the headman, the chicf or the barrio in Mozambigue,
None of these are formally integrared into the formal court system,
but nonetheless they are identifiable as dispute resolving entities,
Judicial officers may, as a marter of practice, refer parties to other
agencics before they will finally determine 2 matter. Parties in a |
action may be referred to marriage counselling units, social workers

or other agencies. Such agencies indicate a need (o broaden the re-

search boundaries thus requiring a wider demarcation of the field of
study than might have been originally contemplated.

Ir may be difficul to identify the informal problem and dispute
resolution agencies before the accual fieldwork. The reason is that the
third party mighr be chosen on an ad hoc basis. The researcher will
in such situations have to rely on the iterarive process. When, in
course of the field work informarion

'8.5.4 Extension of the Field of Study with Trouble-less Cases

The case studies undertaken by lawyers are inevitably trouble-cases
as unless there is an unresolved dispute the parties will not normally
approach the couirts, If 2 study is confined to trouble-cases no ac-
count will be taken of how individuals resolve theit difficulties ami-
cably and interact according to accepted socierd] norms, Thus the
demarcarion of the field may need to take into account ways of iden-
tifying the realm of interplay between the legal and socio-economic

factors which affect the position and status of the women being
studied.

“In fact, iz is the common trouble-less cases of normal practice that
usually constiture the normarive frame of reference by which trou-
ble ‘cases are being judged, Adequare atrention o them would,
morcover, provide guidelines and specific clues for the probe inro
the illuminating prehistory of many a trouble case irsell. and thus
facilitate the difficulr execution of what has become known as the
extended case metiad s (Holleman 1973:594).

Some seemingly trouble-less cases can be found in official archives
such as records of uncentested decisions where the role of the court

e ——
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n rmalize the agreement of the parties, Bur troub‘leulcs‘s
T': ;f:efr?difﬁcult?fidfnﬁﬁz as the parties do not usually publi-
5 fhc fact that there was an issue 1o be resolved. One way [0 tragk-

such cases is to ask during interviews with the publfc OF spe-

ndividuals how they handle matters like rho,sc_.under invesriga-
on. When it is stated thar it was sorred out 31‘!1]08.'3_1?’ rhen that
t. be identified as a rrouble-less case worth c:\'plc;rnng gufj"dlcrs
Such explorations are important in building up typologies an d form
of customs and practices as they are foﬂ'owef:!. in the co.mrx-'l.u‘m_t{.) "

 Trouble-cases being investigated often h'avc a f:o—cx-ren;:—fc_ ach
gmund with seemingly trouble-less cases m\rolvmg“s.un | :isue&
Also the very same actors may have experienced the same p}r;_a ems
in the ;I)asr'and found solutions as :mublcz—llcs.s cases then t T same
problems resurface as a trouble-case rcqu_lrmg_exrc;nal resolution.
'%hls is another dimension in the demarcation, the same parties sup-
plying data at multiple levels.

8.6 Defining the Boundaries of an Extended
Case Study: The Semi-Autonomous
Social Field o

i e case beyond the frame of formal legal determina-
Ifino::[:lzdjﬁr::%ddil:\\?dsfne& to the study of both tI‘OElbii" and trouble-
less cases on the same issue the concepr of the s.cnu-_gumnom;us ﬁ:;;
cial field may help in identifying and demarcating thE n:jsear o
(Moore 1978). The semi-autonomous social ficld can be descri s
a frame around a rule-generating and mle—qph_‘aldmg activity. ;;]
important for the researcher nor to confuse _seml-gntonnmnuslﬁo
fields with the institutions being researched such as courts, villages,
hou_IS;ilO‘i:C;;Z;;’Oi?f l?xsc?ﬁﬂ tool in the demarcation of the ﬁcld nif:
study ac the interface berween different sets of norms. The group o
actors and institutions which are aﬂ‘ec'te-d by or generate a certain ﬁ
of rules, define the organizational ourlm.c of the senu—?utaic;lmp :
social field. The rescarcher might investigate whether mwk- a:ahe
external norms are in conflicr or harmony. Shf: qgght look at ;
choices made by the actors in the face of cn‘n:ﬂ;cts a_nd the oppt;;lgr
and coﬁnter-conm’olling forces they create. A study c!f the So&ms -
inform the individual's sense of obligarion and duties and those or
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whjch ] he S . e . . .
veaﬁngf actors base their claims for cerrain rights, can be very re-

. T:I-m use of rhfz _sémi—_aurpnomous social feld as a ool of demarca-

;l{:s parts of the rula generated in one field with her into anothe
ow to.explore the intersection berween different semi-auton -
é»oc:al ﬁelds is dealt with in Chaprer 2 (4.2). Honomors
Flgugd\'?iy the fields could be seen 25 amoebas in motion
stgu;ly_ merging, separating and covering each other. In:s'ituatio:sn ﬂ;_
:;;:r ap befjlvecn"thc fields the actor makes a choice as o which ﬁc]?:l
she will usilize ta resolve the problems o regulate the phenom, = I
ufeasy 0 assume thar choice is possible and thar the actor wasinx:.' :
of the options, however, assuming thar choice is pﬁssible, it is uﬁf

women's use or non' use of formal legal rights, th
’ u ' : s e researcher wi

?ha::: czo‘u:;!ude rescarch Wh‘lch congiders oﬁﬁ'&qom.that-in;:e::g
ice such as family layalties, expectations and available avenues to

a(:t::ic:.;l resolirces, thus _d:c field is furcher demarcated. |

» -.orher }:u_'oblcm w1th the use of the Semi-autonomos social

= s a 1ol of research is concerned with the following questions:
én is an observed behaviour deviane When should it!? i

ered the manifestation of 2 new norm? . i

THE ZIMBAHWE;g:’:oup of researchers in th ; j

h?n tance posed rhalt question (as did some i}f?fhi;s:tg?{gc:;um;)lir;

;:ar;_joa to the _ﬁnd.mg !0 some cases thar women received ii:i th
mily rcgulatcd distribution process, the whole or part of 'thc

phrop_crt?r left by deceased husband or father. This was con te

the preconceived norm according to which the eldest son \:z:?uc?

cxtensive ' justi
ensive data about the arguments or justifications given for the

«deviants behavioyr thus case studi uld
vi g : ies would have to be conduct
ta collect such data. The researchers solved (avoided) :hzo:rig::‘
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by arguing that rather than finding new norms they were uncover-
ing evidence of the underlying principles and procedures in cus-
tomary inheritance determinarions. This was to become an impor-
‘tant stage in the reconceprualization of women's rights under cus-

‘romary law (WLSA 1994),

8.7 Conclusion

Demarcating the field of study and determining appropriate cases to
study and the breadth of those studies is a very important stage in
the development of a research project, This chapter has sought to
show how this can be accomplished. The researcher should, however,
not feel confined by rthese concepts bur rather see them as useful
tools to make wider exploratory studies more manageable.
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9
Designing and Planning
the Research

: y: This chaprer deseribes some of the major steps in design-
ing and planning the research. Where ro collecr the relevant data
from whom, and the appropriate methods to use are discussed. How
o make optimal use of limited resources such as personnel, money
and time are explored. The choice between qualitative and quantita-
tive sources and methods is discussed as are concerns over the valid-
ity of the dara ro be collected using various research methods,

9.1 Introduction

The rescarch design is the process of creating a systematically organized
framework which guides and directs the collection, analysis and write
up of the data that needs to be collected, The major decisions abour the
rescarch topic, demarcation of the boundaries of the research and the
methodology should have already been determined. However, dedi-
sions as to the relevant and appropriate sources and methods to employ
in conducting the dara collection still need to be taken.

9.2 Quantitative and Qualitative Methods

An initial choice thar has to be made based on the purpose of the re-
search and the research questions is between qualitative and quanti-
tative methods and sources. Because of the exploratory nature of
women's law research and its emphasis on concepr and theory, build-
ing this book focuses on qualitative methods, however, the two
methods can be used ro complement each other in a single study.

9.2.1 Quantitative Methods
Quantitative research methods are primarily intended ro provide sta-
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tistical data and analysis of broad numerical trends. Howeves, they
‘can be used to provide background data in qualitarive studies. Using
quantitative methods, for example a survey, a rescarcher might seek

to obuain a statistical profile of men’s and women's use of courts. €,
R. Cutshall's book fustice for the People. Community Cowrts and

Transformation in Zimbabwe contains a quantitative analysis of gen-
dered lirigation patterns in Zimbabwe. The author collecred demo-

graphic data about the litigants, such as their gender, age and eco-

nomic position, this was extracted from communiry court records in
different parts of the country and used to build up profiles of courr
usage (Cutshall 1991).

A survey might be used for comparative intra-narional and inter-
national research to document gender inequalities. For example UN
statistics have been compiled that indicate thar women in. so called,
developing and indypstrialized countries carry out from 66% to 75%
of all basic work within the communiry. Yet women's wages on a
world scale make up only 10% of the total wages thar are earned.
Only 1% of the world’s private property is owned by women. A re-
searcher may want to devise a macro survey thar will rest the accu-
racy of this dara in her own region, country or area. This could be a
study in isself or used as part of a study on women's socio-economic
position or on women’s access to resources.

9.2.2 Qualitative Methods

Undertaking qualirative research implies use of small samples and
collection of data based on life histories, detailed accounts of specific
life events or in depth interviews with key informantt2? The re-
searcher may want to ascerrain why men’s and women’s use of courts
differ. To answer such questions the researcher will need to use quali-
tative methods and sources which are nor concerned with numbers
and overviews, but with providing deeper insight into the issues and
discovering whar affects people’s decisions to use or nor use the
courts to resolve disputes.

In a study to determine women's utilization of maintenance law in
rural areas, quantitative methods, if used alone, would be unlikely w
raise profound questions about the existing principles and concepts
underlying the gencral law of maintenance or the social facrors that

20: Sec Chaprer 11, Obsetvation and Interviewing,
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ediate women's access to such courts. The use of qualitative methods
should, however, reveal issues such as the rélevance of the law thar is
available in the courts to women and the social or cultural problems
they have in accessing the courts. The empirical data collected in a
iqualitative study may facilitate a review of not only the courts that deal
‘with maintenance bur also the law of maintenance itself
Similarly, if a researcher has decided to explore how a particular
society classifies and validares marriage relationships and translares
‘those into rights and obligations between the parties, qualitative
‘methods are indicated. By using qualitative methods the researcher
‘can obrain data on how people define marriage and the obligations it
aturacts.

9.2.3 Combining Qualitative and Quantitative Methods
If the researcher wants to establish the frequency of the problem un-
«der investigation, or the prevalence of a practice discovered in the
‘course of the fieldwork or document general community views on
that practice, then quantitative methods such as closed interviews
could be used ro supplement the qualitarive fieldwork data.
Combining the information from qualitative and quantitative
data can be useful as Jennifer Okumu Wengi's and Amy Tsangas the-
sis shows, ! '

BEFORE STARTING her in depth study of women's access and par-
ticipation in a selected number of Resistance Courts, she did a
countrywide quantitative study of the composition of these courts,
and the narure and numbers of claims thar were dealt wich, This
enabled her to present her in depth study in the light of a broader
overview {Okumu Wengi 1995).

Amy Tsanga in her study on popular legal education in Zimbabwe
used a short questionnaire which was routinely filled in by the ad-
vice volunteer as part of their job in the paralegal scheme. These
questionnaires provided an overview of the Jocal populations’ reac-
tions to the content of the different pamphlers. It provided an im-
portant background for her in depth qualitadve analysis of factors
influencing the efficacy of the different modes of dissemination of
legal information employed in the programme (Tsanga 1997).

21L Jon T. Johnsen's analysis of the Legal Aid Office in Finmark in Northern Norway
which offers legal aid o the Sami popalation combines qualizative and quantitazive
methads (Johnsen 1997
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In these studies the quantirative material provided a broader baclk.
ground for the qualitative studies. i

Semetimes, problems arise because the quantitative data has been
collected with a different objective from that of the qualitative study,
Care needs to be taken in such studies to ensure that qualitarive and
quantitative terms are carcfully distinguished from each other. Like-
wise qualiratively and quantitatively derived findings should be care-
fully separated and not confused. The use of the concepr of «familys
illustrates this problem. In quantitative research it is often treated as
being synonymous with household whereas in qualitative research it
may cover different types of relationships that are uncovered in the
field. If the researcher undertakes a quantitative survey of amily in-
comes based on household occupation and also conducts in-depth
inrerviews in which individuals define who are family and how re-
sources are shared, it would be misleading to use the term family in
the study withoue careful qualification of each usage. The units of
study would nor be the same,

These are important issues to be addressed ar the design stage so
that incompatible or incomparable data are not unwittingly col-
lected. The researcher might, however, deliberately choose to colléct
data about families using various family typologies for the purposes
of comparison or to facilitate a critical evaluation of concepts and
theories, bur that is by design and not an unintended result of care-
less planning, '

9.3 Appropriate Sources and Methods for the
Field Research "

Field research generally refers to the collection of primary data in its
unprocessed form. Such as the gathering of data by conducting
structured and  unstructured  interviews or group discussions,
through administering interview schedules, distributing question-
naires and through various forms of observation. In other words,
field research usually means collecting dara from unwritten sources,

9.3.1 Relevance

In preparing the research proposal the researcher should have consid-
ered the possible sources of the data required to answer the research
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ons. By demarcating her field of study she has settled on the
ons and acrivities to explore as well as the institutions and ac-
y ap_proa_ch. However, it is important to constantly review the
Jdevance of the data that is being sourced in answering the research
estions. Thus the researcher needs to reinvoke the use of the thesis
ence and use it as a reference point for relevance. >

9.3.2 Accessibility S .
At this of the research process it is very important to determine
g&m?hg:sburcm to be acl::cssed in the field are both avai,lable‘ar'zd
wccessible. Accessibility needs to be assessed geographically, adminis-
gracively and pracrically: In theory, examining court rtzcord{sccms 1o
lbe a logical starting place for research into the operation of the legal
system, however, the researcher should appreciate that records may
Ibe poorly kepr, illegible or non existent.

CHUMA HIMONGA norted this problem in relation to her srur:{y
Family Property Disputes the Predicament of Women and Chil-
dren in a Zambian Urban Community. She also found that the is-
sue thar she was interested in, namely the distribution of property,
was not dedlt with in relation to most divorce actions. Thus
sources of dara that she had assumed, while designing the research,
would be readily available, were not (Himonga 1990).

Another problem may be, that records of certain rypes 'of.-ca.ses may
be available but nor readily accessible because special permission may
e required to access them or they are only available to the parties or
to lawyers involved in the litigation, Researchers would not normally
be permitted to sit in on cases that are held in camera, although a
permission might be granted to a researcher known to l:hc._cou!.‘t or
‘ministry officials. To avoid these and similar problems of inaccessi-
bility of data the researcher should try to investigate the feasibility of
using such sources when the research is being designed, even before
the pilor study is conducted.*?

22. Fora disctission of thie thests séntence, see Chaprer 7, Problem Formulbation in the
Research Process, . _

23, In Himonga's case this was not possible before she went into d_ie. fgld as the re-
search was designed in London and the ficld was to be in Zambin,
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9.3.3 Appropriate Methods

Before embarking on the field research the appropriate methods for

obuaining information from the chosen sources should be consid-
ered. Ultimately the decision as to the methods to use are deter
mined by the research problem and the research questions or issues
to be answered or clarified by the research, A wide variety of meth-
ods such as passive and active observarion. participanr observation,
unstructured interviews, group discussions, focused interviews,
structured interviews, questionnaires and surveys are described and
discussed in Chapter 11, Observation and Interviewing. Selecting
which of the methods to use depends on the dara that is to be
sotirced.

For example research that involves asceraining the conditions
under which women are given audience and how they are treated in
maintenance, cases, would have to involve both interviews with fe-
male litigants, coure officials, members of the audience and observa-
tion of court hearings. Perusal of court records and administravive
files might also be undertaken.

Research focusing on the problems faced by women in bringing
maintenance claims to court might be tackled through both observa-
tion of administrarive routines and oral interviews with claimant
women, court officials, family members and others having a bearing
on the issue, In such a study observing the administrative office’s
normal routine over an extended period might provide more realistic
insight into organization, office hierarchies and the way individuals
are treared than a few interviews with claimants and administrative
officers. Also, ar least one extended case study involving interviews
with the actors who might have had 3 bearing on'the woman’s deci-
sion whether to pursuc her elaim, or not, should be conducted.

When designing the finer derails of the research, the researcher
should be alert to the difference berween whar people state as the
operative norms and the actual practice that they themselves employ.

'he researcher should design the research so that these differences
are revealed. Suffice it o say at this point that this conflict, berween
theory (ideal) and pracrice, is present in most interviews and espe-
cially so in interviews with key informants who are usually well
aware of the vofficial line they should be following,

If, for example, the aim of the research is to find out people’s cus-
toms and practices on a particular marter group discussions, alone,
will not suffice. What peaple, collectively, refer to as custom often
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s from what they do and how they behave. By interviewing gnd
g different people who have been involved in the resolution
n problems or conflicts in the local communiry, l:h'e're-
can build up daw that uncovers the customs and practices
of people as they employ them at the local, daily level

9.3.4 Validity ‘ B
e social sciences triangulation is a method of evaluating empiri-
cal dara. Triangulation means trying to address the same reséarch

question using more than one source:

. = . 3 g
TO DOCUMENT what was perceived as an emerging custom tha
widows could be appointed heirs, the WLSA Zimbabwe research
team consulted a series of different sources such as community
court records, interviews with community courr presiding officers,

chiefs, widows and family members (WLSA Zimbabwe 1994).

The validity of the research results and the research concll:;sious are
closely linked ro the quality of the sources thar are u'sed in _thc_ re-
search. Validity is double edged. it refers to the pcrc_cw?d rehahl{lry
an_aaccu.mcy of the data and also to whether the dara is a’_dvanang
the end objectives of the research. Different disciplines have dw.cl-
oped different criteria which enable the researchers (0 test rhg valid-
ity of their research results. These criteria are dealt with in more de-
il in Chapter 13, Analysing and Interpreting Data.

However, at the design stage the researcher needs 1o ensure th'ar a
sufficiently wide range of sources are included to al.low for meaning-
ful triangulation and internal validation of the findings.

9.4 Using Experiential Data in Research Design

In Chapter 7, Problem Formulation in the Research Pn;;c_efs, Wwe ei-
couraged the researcher to make active use of her professional and
personal experiences as sources for problem formulation and re-

experiential data (Giddens 1984). Memory -work__ is a l‘ncthpd of
evoking shiddens experiential data as it helps bring m'dmd'ual_ or col-
lective experiences to the surface for conscious consideration (Haug

1990),
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African lawyers who have in the main been trained in Western ju-
risprudence often overlook and, thereby, disqualify their own experi-
ences gained growing up in the African community when they set
out to describe and analyse African customary laws. Memory work is

a way of breaking through this barrier.?

MANY OF the WLSA researchers, after the publication of the
maintenance research, realized that they had overlooked their own
knowledge of maintenance provisions as chey are implemented in
the rural areas. They realized thac they had discounted important
aspects of rural women’s management of maintenance problems in
the process of collecting, recording and analysing data about
maintenance, In essence they had disregarded the knowledge of
clderly women in the rural areas because it did nor relate to rhe
formal maintenance laws.

The Zambian research ream reported ata regional meeting that
many of the elderly women they had interviewed said rhar the
main strategy they employed in obraining assistance was wdoing
nothinges. Based on their own experience of the rural areas as chil-
dren the researchers later realized thar this was an important strat-
egy. [t wasa way of invoking the intervention of the ancestral spir-
its. However, the researchers sieeped in the Western legal tradition
had dismissed this data as irrelevant, Once this experience had
been recounted, there was a heightened appreciation of the impor-
tance of indigenous researchers invoking experiential dama from
their own lives and using this to compare with the data gathered
from respondents.

The researcher’s own recollections can be very useful sources of dara
on local customs and practices and the basis, if carefully used, of a re-
search project. In her dissertation on polygyny in Zimbabwe, Tsitsi
Nzira uses the history of her own family as an extended case study
(Nzira 1995). She starts out with her memory of her own experi-
Chnces:

NZIRA GREW up in a polygynous family as the chird of five girls,
her own mother as the first wife had borne three daughrers.

24. An example of how the rescarchers within the WLSA project twok notice of their:

experiences in their planning of the next rescarch phase is discussed in Chapter 10,
As a1 means of formulating research questions and assumpiions, they explored their
collevrive expuriences regarding death of male relarives and the posinon of the wi-
dow in conrection with handling of the deceused’s estate
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Around the time of her birth her father martied a second wife who
also had girl children. Thereafter her father married a third wife
who bore him the sons he was seeking. In describing the relation-
ships between the different wives, between the different mothers
andl the children from the different marriages and berween the
children within polygynous marriages, Nzira explores che history
of her own family.

The starting point in her research is her own recollections of
her family and her life within the family. However, this would be a
very one sided view of the family and polygyny: Thus she extended
the study by exploring the experiences of other members of the
family. Their recollections served to embellish her data and also
served as a triangulation of her own experiences. -

The researcher’s own memory may, as demonstrated in this example,
provide deeper and richer insights into customs and practices than
other sources. There is, however, a danger that the researcher will
forget or excludes important aspects of these customs and practices
from her memory. By using other people’s memories the researcher
may, like Nzira, undertake a validity test by rriangulating her data

‘with that of others. Whar they remember can also serve as a corrobo-

ration and correction of her own recollections.

A personal memory case could serve as a model on which o base
other extended case studies. Tsitsi Nzira already had a grounded pro-
file of polygynous families and an idea of who might be significant
others. This would be a starting point for extensive and comprehen-
sive research into the phenomenon of polygyny using the next ques-
tion rechnique. Using che next question technique is discussed in
Chaprer 10, Grand or Grounded Theory.

Equally imporwant is that the researcher has, by means of her
memory work, addressed the biases thar she may have on the opic
of polygyny and idenrified some of the motivating factors behind
her work. Another way in which prior personal experiences can be
used as a part of planning the field work is described by the Swedish
sociologist Karin Widerberg, She used memory work as a pilot study
in a research project on sexual harassment in the work-place (Wider-
berg 1989). She wrote down pertinent memories connected with the
topic, how she rememibered the incidents she herself had experi-
enced and what struck her as significant ar the time of writing about
the incidents and how she perceived them. She remembered inci-
dents thar she had forgotten. The memories didr't come back all ar
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once but «popped up» during a longer time period, Widerberg chus
concluded that in research where our own or other people’s memo-
ries are accessed, the data should be collected over a long period,
through repeated interviews. Thus a series of interviews oh a topic or
interrelated topics with some or all of the targeted respondents.
might be programmed into the research plan (Stewart and Neube e
al 1997).

Researchers who utilize personal experiences must, however, en-
sure that they organize and plan the rescarch so that their personal
mvolvement does not compromise or disqualify the scientific valid-
ity of the research. A researcher may for example be rempred o con-
ducr her fieldwork in the area in which she grew up. On the plus side
she has good contacts and possesses insider knowledge which she
thinks may provide easy access to further information, However; be-
fore making a_hasty decision she needs to consider how the relation-
ships she is embedded in mighr affect her research. What are the in-
terests and expectations of family, friends and neighbours? Will she:
feel constrained in conducting her rescarch because of her role
within the community?

1 the researcher invokes her knowledge of the situations, through
meémory work, she can more effectively assess whether there are fac-

tors which might influence her research such that her integrity as a

researcher could be compromised. If there is a likelihood of such
compromise then she will need, at the very least, ro select ar least one

additional area in which to collect data.

9.5  Participatory Action Research”
Another form of research thar is closely associated with the use of ex-
periential data is thar of participatory action research where the re-
searcher chooses a topic that is connected with her existing work or
‘with some projected reform that she wishes to achieve. In this type
of research she is not «a distanced observers but is. dlmc‘tl}r and often
intimately involved in the organization or community that she
wishes 1o research. B
Participatory action research can rake 2 number of forms. 2 One
form is where the researcher becomes a facilitator for a communiry
or organization in assisting them to take control of the process of
change and direct their own destinies. In this kind of participatory
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@ research the researcher and the researched define the objec-
s of the research, conduct the research;, analyse the dara and col-
v produce the findings and seek a solution to the problem.
appropriate methodology for the legal researcher who is
in the question of informarion dissemination and collec-
jon within communities. 2
~ Another form of participarory action research that is defined by W,
Foote Whyte as 2 legitimate form of data gathering, is where the re-
uecher is a legitimare and participating member of the group, organi-
n or the community which she is smdymg (Foot Whyte 199 1).
is form of data gathering gives an inside picture of the entity which
- studied, its rules, policies; organizational structure; how it ad-
problems and issues and implements action. An example of
type of participatory action research is Amy Tsanga’s thesis on
opular legal education in Zimbabwe (Tsanga 1997).
" Another example of participatory action research is Johnlife
Mawire’s postgraduate diploma dissertation in women'’s law A Study
&mﬂl Hmmm: as it Aﬁm %mm in .Fbmml Engolgmmt i

Mawire was employed by the Ministry of Public Service Labour
and Social Welfare as a Senior Labour Relations Officer. In his
work he came across definitions of sexual harassment in codes of
conduct, prepared by various undertakings, which were sent o the
Ministry for Registration. He was also a member of 2 committee

a3, Therr.- are different definitions of the term action research (Johnsen 1976). Some
rescrchars regard all pm:mx ariented research as action research (ﬁx&clm 1973).
Other researchers maineain char the muin nb}cc:l\rcofac:mn rescarch is to improve:
the action (Mathicsen 1980), The relationship berween action and rescarch is seen
as a dialectic process where the results of the action. research are uwid w improve
the action while the improved action in its turn is evaluated by the researcher.
26. Acthe Faculty of Law in Oslo the ideal of interaction berween theory and practice
stimulaced sction-oriented legal research and education. In 1968 ex-convics,
criminologists, lawyers and socialogists founded the «Norwegian Sociery for
Criminal Reformy (KROM) for the i improvement ofpmdn-mndnluns in ashore
term perspective and for more profound changesin criminal policy in a leng-term
pemsprctive (Mathiesen 1974), Another example is the establishment of the law
student clinic (Juss-Buss) in 1972 (de Capua 19945 Jubnsen 1990) and Free Legal
Advice for Women in 1974 (Dahl 1987, Hellum 1990). A thorough description
and discussion of legal action rescarch defined as vaction research where the theo-
reticaliand pracrical legal methods are applied in order toithe academicand sociery
aniented aimy and goalss is found in Jon T. Johnsen Juridisk Alsjonsforshning
{Legal Action Rescirch) (Johnsen 1976).



162 PArT 11 PURSUING GROUNDED THEORY

which made recommendations ro the Minister as to how the prob-
lem should be dealt with (Mawire 1995).

Thus he was researcher and researched and involved in the evolution
of new laws and policies.

9.6 The Design of the Research Instruments

Before going into the field the researcher designs her data collection
tools. It is important that this is done before the research is com-
menced as it is most unsatisfactory for this to be done while trying 1o
conduct the first interview. It is almost inevitable that the instru-
ments will be refined in the field bur they still must be carefully
planned in the inirial stages of the research.

9.6.1 Interview Guides

One of the most effective ways of collecting qualitative dara from
individuals or groups is by way of open ended interviews or discus-
sions which are directed by an interview or discussion guide, At the
design stage the rescarcher needs to determine what information
needs 1o be solicited from interviews and discussion and generally
formulate her field work checklists or guides, An interview guide
outlines the issues and points which must be covered in the course
of the interview but does not reduce them to question form, Dur-
ing the interview or discussion this checklist of issues and points
which should be canvassed is followed. However, the rescarcher is
free 1o follow up relevant points as they are raised by her respond-
ents. The content of the answers will then determine the next ques-
tion and the interview will proceed from issue to issue and point to
point as regulated by the interview guide or checklist. This gives
freedom to follow up relevant issues and points raised withour be-
ing a slave 1o a rigid questonnaire method. This enables the re-
searcher to probe deeply on issues that are unclear, interesting or
considered likely to be useful to an understanding of the research
problem. The researcher can and should, as the field research pro-
ceeds adjust and supplement the list of questions and issues to be
pursued. This type of fexibiliry is the hallmark of good research,
However, it depends on well informed and responsive researchers
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and is not usually appropriate for interviews being carried out by re-
search assistants working on their own.

As noted earlier some research problems may require both quali-
rative and quantitative data. It is perfectly possible to have an inter-
view guide that is preceded by a data capture form that contains
questions on age, educational and mariral status as well as other de-
mographic data which can be filled in very easily after which the re-
searcher moves onto a more free flowing interview. Experience indi-
‘cates that it may be preferable o pursue the questions on demo-
graphic data at the end of the interview as, very often; the direct
question method can be intimidating at the commencement of the
interview whereas later on it seems to be more a matrer of supple-
menting and clarifying issues. Such data may emetge during the in-
terview without any form of specific questioning taking place and
thus the conversational style is maintained. '

9.6.2 Written Data Capture Forms

Where quantitative compilation of data from written sources is re-
quired, usually where matetials are 1o be used as background dara,
such as incidence of certain types of cases, litigant profiles and adju-
dication trends, it is useful to design a dara capture form that has
various sections for recording the information. This controls the vol-
ume of information recorded and simpliﬁ_es compilation of the data.
Space can always be provided on the form for notes on unexpected
features or interesting side issues.

9.6.3 Surveys and Questionnaires

The researcher may want to undertake a survey as a supplement to
her qualitative rescarch findings. If a survey is undertaken an appro-
priate questionnaire has to be composed and a representative sample
determined. Both need to be tested in a pilot study. Inexperienced
researchers should be warned that quantirative methods can present

serious difficulties when the data has to be analysed. Researchers

who devise long and complex questionnaires which are administered
to hundreds of respondents by research assistants, may find them-
selves with mountains of questionnaires which they have great diffi-
culty analysing and interprering. In most cases this can be avoided if
a pilot study is carried out and the assistance of a quantitarive meth-
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ods expert or a statistician is sought right from the beginning (Stew-
art, |. E. exal 1997).

It is-also important to consider whether the target respondents in
the survey are accessible through this means. How the different
groups to be rargeted in the chosen sample should be approached
must also be considered. The preparation of a questionnaire o be
filled in by respondents in an area with low literacy rares is clearly ill
advised. Failure 1o appreciate this may create larer communication
barriers with the respondents as they can feel embarrassed by their
non performance. This could lead to a general resistance against the
researchers from such people.

Individuals rarely appreciate mailed surveys thar require them to
pay the return postage, remurn rates on mailed surveys are notori-
ously low,

9.6.4 Sampling

Sampling was briefly discussed in the last chapter, we now retum 1o
it in more detail. Sampling is based on the darta thar needs to be col-
lected to address the research questions and from whom to collect
the data.

The women's law researcher is often involved in research which
daes nor require proving thar a problem exists, but rather the investi-
gation, in'depth, of how that problem muanifests itself in specific cir-
cumstances:and the various ways in which it has been addressed or
not addressed by the community or individual families, In such a
study «the dung beede methodw of sampling mighr be used, that is
finding out from members of the local population who has experi-
enced the problem under investigation. The researcher needs ra be
constantly alert to the possibility of sourcing new informants during
interviews and discussions,

To grasp the variations and complexities in perceptions, concep-
tualizations or practices within the chosen area of study, it is impor-
tant to apply a framework which ensures thar different sectors of the
population, different geographical or land use areas or different fora
for problem and dispute resolution are accessed.

The researcher might then choose 2 random sampling process
such as, every tenth homestead in a rural area, every tenth person
who consults 2 housing office or every tenth litigant in a certain type
of courr case, '
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However in a rural contexe these ideal sampling techniques are
often inappropriate as there is no tenth homestead in the village so
adaprations have ro be made. Such research plans usually necessitate
a pilot study, after which the sampling and research strategies are re-
viewed (Cheater 1990). Angela Cheater recounts the following expe-
rience in designing a survey from a distance without any prior pilor
study:

«From township plans drawn up in the 1970's, in the cary 1980's
we arrempred a household survey in the Kariba suburb of Nyam-
hunga, happily drawing the sample from what appeared to be unu-
sually complete data held in Harare, in order to save time in the
filld. After three days of fruitlessly searching for the numbers in
their physical locations on the plans, we discovered thar the local
township office hadn't liked the Harare numbering system. There-
fore they had changed it, in an ad hoc and unrecorded fashion,
withour reference o higher authority ... however, like all good
quantitative researchers with limited time and resources: on our
hands, we proceeded as if the basis for our sampling procedure had
nat been materially affected by this inconvenient discovery, Howes-
er, | shiall never use or publish the data from that survey, knowing
full well that they are void.» (Cheater 1990)

In a qualirative study the researcher might demarcate a geographical
area, determine the oprimum number of interviews and observations
that need to be undertaken and then fill this quota on a random ba-
sis (Stewart, J. E..and W. Neube eral 1997). Using the technique of
theoretical sampling this number can be extended or internally ad-
justed as the research fAindings indicare.

9.7 Testing the Research Tools: Pilot Study

Interview guides and questionnaires should always be pre-tested be-
fore the researcher goes into the field, this can be done on colleagues
or friends. However, wherever possible a thorough pilot study should
be carried out before the main field work is commenced. The pilor
study offers an opportunity for the testing of the researcher’s instru-
ments on the actual research field so that they may be appropriately
adjusted for the main study, _

Where limited time or funding is available, a modification of the
full pilot study can be underraken early in the dara collection phase
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where the researcher rigorously reviews a small amount of data col-
lected to test the feasibility of the research instruments, and to con-
sider whether the dara being collected is helping ro answer the re-
search questions, The researcher has o be flexible and must be able
to assess the effectiveness of her instruments and methods at a very
carly stage of the research.

The pilot study gives the researcher an opportunity to revise and
redesign her methods and instruments and to carry our a preliminary
data analysis ro ascertain’ whether or not the data being obtained
through her selected methods is appropriate and sufficient 1o answer
the research questions, Such a review may even help in the reformula-
tion and tightening of the research problem. A pilot stiidy also helps in
gaining a more grounded feel of the time requirements for each of the
various stages of the research, Many experienced researchers argue that
with funds and time permitting, a pilot study ought to be regarded as
mandatory since it provides early indicators and warning signals on al-
most all the issues and difficulties thac will face the researcher on the
ficld. This will then enable the researcher ra address and adjust to these
difficulties very early on in the research process before it is too late
take effective, and time saving, remedial action.

There is no point in undertaking a pilor study if che data col-
lected is not analysed in the way that it is anticipated that the data
collecred in the main study is to be analysed. The pilot study is not
just to examine the collection methods but is rather a complete,
mini, project. In the Zimbabwe WLSA Maintenance Study the pilot
study data was not analysed, and thus it was not unril the analysis of
the main study dara that it was discovered thar the data collected in
the survey questionnaire, could not be analysed effecgively by com-
puter and that, anyway, it did not really address the main research
questions as they had been refined during the study, Researchers col-
lect daa and learn, ro adapr an old aphorism.

9.8  Constant Reviewing of the Research Design
The research design is, as already mentioned, a master plan for the
development and construction of the research. It articulates how the
researcher’s initial assumptions and suppositions are constantly ad-
justed throughour the research process. A researcher is nor a slave of
the research design but its master.

{

9 DESIGNING AND PLANNING THE RESEARCH 167

A research design can and should be readjusted as the research
progresses and whenever it is found to be inhibiting or constraining
the proper exploration of the research objectives ic should be ad-
justed. In other words a balance has to be found between flexibility
and rigidity. This approach is entirely consistent with the notion of
grounded theory rthar we have been advocating throughour this
book. The design must enable the researcher ro explare broadly and
yet remain within the parameters of the research topic, more pre-
cisely this is the issue of relevance. '

Sometimes even carefully laid research plans can go awry for a va-
riety of teasons, such as climaric change.

THE WLSA RESEARCH into inheritance was affected, regionally,
by the most devastating droughe in decades. Consequently many
of the interviewees were puzzled by the concern of the researchers
with problems of inheritance when it seemed to them thar there
was nothing to inherit and thar the major issue av the time was just
staying alive. The research had been designed in years of plenty,
and the problems thar arose could not have been foreseen, the re-
searchers had 1o continue but the possibility of the droughr giving
a skewed picture of inheritance from thac which would normally
prevail, had to be taken into-account in the dara analysis.

9.9 The Research Plan

At the planning stage the researcher should construcr an overall re-
search plan. This is a comprehensive and detailed schedule of the
tasks and activities to be undertaken, the persons involved, the time
limits and the economic resources available. To do this the researcher
should derermine the different tasks which have to be carried our
such as:

— Literature review

~ Research design; what, how; who and where

— Research instruments; interview guide etc.

~ Research permit

— Pilot study

= Analysis of pilor study

— Reconsider and refine questions, assumptions and instruments.
- Darta collecrion
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— Recording of data

— Analysis of data

— Follow ups on gaps in the dawa

— Write up

— Editing

— Publication

~ Dissemination of findings where appropriate

Many of these tasks are parallel processes; such as data collecrion, re-
cording and analysis of data and the time tbling will probably over-
lap. However, it is critical that the rescarcher undertakes careful con-
sideration of the time available, the personnel and the economic re-
sources at hand. How much data can and should be collected will
depend on factors like time, money and personnel.

In relation to tasks listed above the researcher will have o con-
sider issues such as:

— Personnel; who is going to carry out the different tasks?

— Logistics, how will the research proceed?

— Time budget, how long is each task going to take?

— Scheduling the actual dates when the tasks will be complered.
— Budget, how much is each task going to cost?

9.9.1 Personnel

In research projects which involve more than one researcher it is im-
portant to plan who is going to carry out the different tasks. Deci-
sions regarding the division of labour within a fesearch ream is
linked 10 making efficient use of the human resources available,
Thus individual members of the research ream may be assigned dif-
ferent roles based on their perceived capacities. Some people are par-
ricularly adepr at interviewing whereas others have more incise skills
in analysis.

To facilitare the development of grounded theory it is vital where
group research is being carried our thar the researchers share and dis-
cuss the basic theoretical and empirical knowledge which is acquired
in the course of the research process. In such projects regular meet-
ings and discussions are vital if the researchers are to retain a cohesive
research process. A good co-ordinator and organizer is a vital person
in a group research project, an individual researcher can gain a great

- —

0 DESIGNING AND PLANNING THE RESEARCH 169

deal from having such a person ro consult as they organiz: their own
research,

9.9.2 Logistics

Logistics is a term thar originated in a milizary context and means
the overall practical erganization and implementation of a cam-
paign. A research project is similar to a campaign as there are many
component parts that have to be considered, fitted together and, ar
times, pursued simultaneously. Rescarch is not a linear process which
moves mechanically from one stage in the research plan to the nexr.
From the commencement of the research process, analysis and the
application of grounded thcon?r to the development of the research
is, and ought ro be, -cmgaing.2 For example the literature review is
also an ongoing acriviry, nonetheless some researchers regard it as a
preliminary acrivity and do not return to the literature review excepr
wo edit it during the write up phase. However, as the research pro-
ceeds relevant literature which was nor identified at the start of the
research and which may have influenced the direction of the re-
search, it needs to be incorporated into the literature review of
marked for reconsiderarion during the analysis stage.

The inidial research tools will, as already pointed out, have to be
adjusted in the process of field work. The research problem may also
need to be adjusted and refined in the process of fieldwork and data
analysis. However, the researcher needs to take care to ensure rhar

she is preserving her initial focus and only amending the research

process after careful consideration of the objectives of the tesearch.
At this point it is useful to go back to the research topic and in par-
ticular the thesis sentence and review the reasons for change and
whether such change will assist in answering the primary research
question.

Before embarking on the field research the need to obrain pet-
mission to inrerview officials, access an area or observe evenis should
be investigated. It is most inconvenient to discover that special per-
mission from head office in a capital city is needed to carry out inter-
views or observations when you are already in a remote part of the
cotintry.

When visiting an unfamiliar area a list of conracts is very useful as

27. See Chaprer 10, Grand or Grounded Theory.
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this facilitates the data collection. Always have a detailed map of the
research area in the research equipment. Ascerraining the rerrain thar
you will be covering is a sensible move as this will determine the
kind of vehicle that may be needed to accomplish the research, how
long trips will take and the supplies needed for the journey.

It is important 1o ascertain in advance who is likely ro be present
at any particular point of time in an area and their personal availabil-
ity. One would not think of barging into the office of a senior gov-
ernment official and demanding an interview. Advanced planning
avoids such problems. It may not always be possible to contact indi-
viduals in rural or even urban areas in advance, nonetheless peremp-
tary demands on their time should not be made. A litde sensirivity
often smooths the way and time will be found. Many novice re-
searchers seriously underestimate the time it takes to conduct and in-
terview, and if there has not been a pilovstudy they may end up with
ovetlapping appointments, It is preferable thar the researcher has to
fill in time waiting for a scheduled appointment rather than thar a
respondent is kepr waiting.

9.9.3 Time Budget

Because so many research projects are deficient in time, budgering the
end product, despite considerable hard work, is often very scrappy and
loaks, just whar it is, a hastily thrown rogether amalgam of the research
dara collected in the field and a few random eonclusions.

It is difficult to indicate how much time should be allotred for
each phase as the time varies as to the academic intensity of the re-
search. A Ph.D. takes a minimum, in most cases, of three years full
time work, 6-9 months on the preliminary literature survey and de-
cisions about a final topic, 2-4 months data collection. Around 6-
12 months are needed to analyse the data and the rest of the time,
which becomes increasingly inadequare, is spent on the write up;
editing and revision. Shorter projects will also involve dara collection
but the intensity of the analysis and the extent of theorising is usually
far less, so this will affect the time budger.

One of the most underbudgered elements in the time table is that
of data analysis and the write up of the research. Most researchers
can make realistic assessments of the field work phase but grossly un-
derestimate the amount of time that needs to bespent in the library
and on the analysis, write up and editing phases. Failute to appreci-
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ate how long dara analysis and write up rake, also leads to under-
budgeting in the financial arena. Thus just when the fruits of the
work are evident the project has to be wound up or valuable time has
to be spenc on searching for more funds.

Firting the time budger into a calendared schedule helps the for-
mulation of the rescarch design. The researcher can then review
whether her overall plan is feasible. Throughout the research she can
determine how the research is progressing in relation to the original
tme frame and make adjustments where necessary, perhaps an ex-
tension of time or funding may be needed to complete the research
satisfacrorily. Preparing a time budget also helps the researcher make
a realistic appraisal of the likely costs of the research.

The table below represents a time frame for a relatively short
project, 16 months, with one full time researcher being involved.

Activity Plan JIFIM|IAIM|J|J|AlS|O|N]|D
Utsaureraview | X | X | X | X | X

Ditaited XX
planing

Pilit sty | X X

Aisalysis ol wilat XX
Study

fevisw X
Daia callesiion = _ X [ X |
Analysis ' XX
Write up X x|X
Mew year

Ediling LA I

Publication

X
Ravisiin X x|x

X

X

Infortrtion X
dissemination

Decisions as to when to carry out the differen tasks will depend on
various practical considerations. It is important to remember that
potential informants may not be available when dara collection logi-
cally fits into rhe research plan. |

The researcher needs to consider whether or not her rargered re-
search subjects will be available when she wants ro carry our the field
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research. It has long been suggested that rimes of high agriculrural
activity in rural areas are not suited for conducting research as the
subjects are likely to be too busy to give time to researchers. How-
ever, this is also a time when people are most likely to be in their
home areas. Provided the researcher is prepared to fit in with the
daily timetable of the people as they go about cheir activities it can be
a very fruitful rime to go into the field. Recenc WLSA research into
Family Forms and Womens Access to Resources established that
during the rainy season people were working their land allocarion
and were more generally available than had been initially contem-
plated. The biggest problem was not the availability of the interview-
ees but the transpore logistics of dealing with muddy and impassable
roads, The tme frame for the research had forced the teams o re-
search during the rainy season, the finding on availability of inter-
viewees was a form of enforced grounded analysis.

Nonetheless, careful consideration should be given to the timing
of the data collection as other activities can always be carried our
while a more propitious time is awaited for the collection of data.

In urban areas although dara can be collected throughout the year
the rescarcher may need to decide ar what time of day o collect the
data. If for example the rarget population are likely to be in employ-
ment there is lirrle poinr in going during the day, it is better to seek out
the informants in the evening or over the weekend. During the day
even though there may be people present, they may not be sufficiently
representative of the area or the groupings within the area.

9.9.4 Financial Budget a

Financial budgeting, in any detail, falls outside rthe scope of this
book. However we can give a few hints as to what needs to be con-
sidered.

The cost of each task listed in the research plan has to be carefully
considered and worked into a budget. Looking at sample budgers
from other projects is one way of getting a general idea as ro what
needs 1o be considered. The costs of various services, such as trans-
port and vehide hire, accommodation, subsistence needs in the field
should all be obrained before the budget is artempred. Equipment,

stationery, dara recording and prepararion costs also need ro be cal-

culated as does the cost of producing the research report.
In long rerm and group projects salary or stipend and other per-
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sonnel costs need to be carefully caleulated as lack of adequate remu-
neration can severely dampen the ardour of even the most dedicared
researcher.

9.10 Conclusion

Needless to say, no rescarch plan will be perfect and there will always
be a need to replan and draw new schedules of activities as the origi-
nal plan is tested against realities. In this chapter we have discussed
the critical nature of the research design. On its efficiency and practi-

«caliry hangs the fate of the research project. The use of grounded the-
‘ory, the collection and recording of data is discussed in the next three

chaprers.
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‘Summary: This chapter draws together a number of the themes of

this book. It both looks back in terms of the use and application of

theory and forward to the data collection and analysis phases of 2 re-

search project. It involves the description of taols thar are used in ex-
rending the field of analysis and developing new theorerical perspec-
tives during the research. In more concrete terms it describes the
processes that are followed from the finalization of the planning of
the research to the collection of dita as well a5 some factors thar in-
Huence the data collection.

10.1 Introduction

In: the previous chapters we have considered soriie of the theories
that might be adopred in research into issues affecting women's legal
and social status, We have also made some suggestions about re-
search design and problem formulation, and some ways of demarcar-
ing the field have been explored. We now wm 1o ways in which by
selecting from these techniques and perspectives, the researcher can
move into the development of theorerical positions relevanr to
women’s law,

10.2 Proceeding from the Research Design

«The research design is an action plan for getting from the initial ser
of questions to be answeréd 1o same ser-of conclusions abour these
questions. Between those sets of questions and the concluding an-
swers lie a number of major steps including the choice, collecting
and analysis of dara (Yin 1984)

The objective of this chaprer is to examine how the researcher moves
from the initial questions, o new questions thar dara collected toan-
swer those questions generate. At the same time the researcher



oo FaARl U FURsUING UGROUNDED THEORY

(ed) Perspectives on Research Methodology. Harare: W1SA Working
Paper No. 2.

Kazembe, J. K. (1990) «Maintenance Law Research in Zimbabwe:
Methodological Issuess, in Armstrong, A. (ed) Perspectives on Re-
search Methodology. Harare: W1SA Working Paper No. 2,

Molokomme, A. (1990) «Methodological Issues in Women's Law:
Reflections from Recent Research in Botswanas, in Armstrong, A.
(ed) Perspectives on Research Methodology. Harare: WILSA Working
Paper No. 2. _

Neube, W. and . E. Stewart eral (1997) Continuity and Change: The
Family In Zimbubwe. Harare: Women and Law in Southern Afi-
ca Rescarch Project Reporr.

Nzira, T. (1995) Polygamy: A Cuse for ies Abolition in Zimbabwe? Di-
ploma Dissertation in Women's Law, The Women's Law Pro-
gramme, University of Zimbabwe.

Okumu Wengi;' J. (1995) Women'’s Legal Position in the Resistance
Commitee Courts in Uganda, A Study of Access and Participation.
Ph.D: Thesis, the Faculty of Law, University of Zimbabwe,

Rwezaura, B, (1990) «Researching on the Law of the Family in Tanza-
nia: Some Reflections on Method, Theory and the Limits of Law as
a Tool for Social Changes, in Armstrong, A. (ed) Perspectives on Re-
search Methodolagy. Harare: W1SA Working Paper No. 2.

Stewart, J. E. ecal (1997) Paving the Way Forward, A Review and Re-
search Primer of WLSA Research Methodologies. Harare: W1.SA.
Tsanga, A. (1997) Taking the Law to the Peaple: The Cases of Legal

Education in Zintbabwe, Ph.D. Thesis, Univeérsity of Zimbabwe.

Whyte, W. F. (ed) (1991) Participatory Action Research, London: Sage
Publications. A

Widerberg, K. (1989) «Female Sexualizarion — Learning Subordina-
tion through the Body: A New Method and a New Knowledges,
in Rolston, B. and M. Tomlinson (eds) Gender. Sexualisy and So-
cial Control Working Paper No. 10, The European G roup for the

_ Swudy of Deviance and Social Control.

WLSA Zimbabwe (1994) Inberitance in Zimbabwe. Latw, Customns
and Practices. Harare: Women and Law in Southern Africa Rese-
arch Project Reporr.

Yin, R. (1984) Case Study Research: Design and Methods. New York:
Sage.

10
Grand or Grounded Theories

‘Summary: This chapter draws together a number of the themes of

this book. It both looks back in terms of the use and application of

theory and forward to the data collection and analysis phases of 2 re-

search project. It involves the description of taols thar are used in ex-
rending the field of analysis and developing new theorerical perspec-
tives during the research. In more concrete terms it describes the
processes that are followed from the finalization of the planning of
the research to the collection of dita as well a5 some factors thar in-
Huence the data collection.

10.1 Introduction

In: the previous chapters we have considered soriie of the theories
that might be adopred in research into issues affecting women's legal
and social status, We have also made some suggestions about re-
search design and problem formulation, and some ways of demarcar-
ing the field have been explored. We now wm 1o ways in which by
selecting from these techniques and perspectives, the researcher can
move into the development of theorerical positions relevanr to
women’s law,

10.2 Proceeding from the Research Design

«The research design is an action plan for getting from the initial ser
of questions to be answeréd 1o same ser-of conclusions abour these
questions. Between those sets of questions and the concluding an-
swers lie a number of major steps including the choice, collecting
and analysis of dara (Yin 1984)

The objective of this chaprer is to examine how the researcher moves
from the initial questions, o new questions thar dara collected toan-
swer those questions generate. At the same time the researcher



{76 PART [l PURSUING GROUNDED THEORY

shotild be analysing and evaluating these initial theoretical assump-
tions and developing new concepts which in the end may develop
into theorics. In the following two chaprers we describe data collec-
tion and data recording techniques. In pursuing these tWo aspects of
the research it is, however, important to keep in mind the ideas be-
hind grounded theory: o

Data collection and analysis cannot be randomly and erram':all)'
pursued, there must be some overall direction. The problem of dgcc—
tion should have been largely dealt with by the research design.
However, behind the reseatch design there are various theories and
assumptions that have guided the researcher 0 the &)rmnﬂation'uf
the research problem and the research plan. These need © be specifi-
ally confronted and addressed during the research process, the ﬁ:s:
St:iéﬂ is to articulate them and the second stage is t© proceed in a
logical manner to address their significance to the study and to the
academic area under study:

10.3 Theories and Hypotheses

Theories and hypotheses are central concepts in empirical research.
However, these terms do not have uniform meanings throughout the
cesearch world. One definition drawn from the social sciences de-
scribes a theory as a set of connected hypotheses, where a hypothesis
is defined as a proposition about a causal relationship berween em-
pirical phenomena. Another definition refers to. theory as an ac-
cepted explanarion and hypotheses as assumptions which are consid-
ered teasonable, What the researcher is secking to do regardless of
the chosen definition of these terms, is to harness the process of or-
dered and logical thought w carry out effective analysis of collecred

data and to evolve appropriate theories to understand and explain

her empirical findings. In women's law research seuting out fo €X-
plain why women don't use legislation that seemingly improve..thefr
lot it is, as pointed out in Chaprer 13, the latter definition which is
invoked. - .
The next question to be addressed is what is theorizing, how is it
done and what are the characteristics of the process. There is nothing
remarkable about theorizing nor is it an actvity exclusively indulged
in by academics and scientists. Most people-are constantly ying to
understand and explain events and daily happenings. The hall mark

|
|
|
L
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of, what we will term here, wscientifior theorizing is that it is carried
ot consciously and in an orderly manner with a specific purpose in
mind.

The following example illustrates the difference berween explana-
sions based on common sense reasoning and the understanding of a
phenomenon based on research. Southern and Eastern African
newspapers sometimes carry stories about widows being deprived of
their deceased husband’s assets because one of his relatives, has
ugrabbed the property». The common sense based explanation, put
out by journalists, usually refers to the greediness of the «grabbing»
celative. However, the women's law researcher should go further and
explore che various dimensions of the problem: Is grabbing a realiry?
If so: Who grabs? From which kind of widow do they grab? When
do they grab? Where do they grab? What do they grab? Why do they
grab? What is their justification, if any, for their actions? What role
does the law play?

From this kind of research the researcher can build up a theory
abour sgrabbings and «grabbers». Before such rescarch has taken
place any considerations of the issue are probably based on specula-
tions and assumprions.

10.4 Theory Building

The next questions to be addressed are: How are theories built up
within an exploratory research process? Whar data needs to be col-
lected? What guides the process of theorizing? We discussed carlier
the problems associated with the adoption of grand theories as the
controlling clements in a research methodology. It was noted that
whereas they setved as useful pointers and gave general guidance in
the initial stages of the research and provided ideas that might be re-
wurned to ar the analysis stage; such theories were not particularly
helpful in describing and undesstanding the position of different
women living different lives.

The women's law researcher who wishes to explore the lived real-
ity of different women's lives in different social contexts and investi-
gate the efficacy or relevance of the law to those lives, must handle
this rask exploratorily. Based on her findings the researcher must try
to develop theories thar will be appropriate tools for the analysis of
women's social and legal status, Such theories from an action per-
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spective should facilitate the improvement of women's status.

Adopting the women's law approach does nor mean abandoning
a detailed and thorough examination of the law. Women’s law re-
searchers have to be effective eblack letter: lawyers, for, withour these
skills the research results cannor be channelled back into the law.
Rather, what is being sought beyond the formal law, is the ability to
select from a wide spectrum of sources so as to create and contribute
1o a legal science which is more responsive to social transformation,
in particular to changing gender relations,

The next question is how does one move from the present state of
knowledge to a deeper and more profound understanding of the po-
sition of women, such that new theories can be developed.

The process of theory building based on empirical dita mighe be
termed in the Southern African context «the dung beetle methodb.
In the process of gathering marerial the contents are sorted and
sifred. As the dara are considered and the «ball of dung» analysed
comparisons made with other «balls of dungy generate new insights,
and from these concepts, hypotheses and thearies can be derived.
Thus grounded theory is developed throughout the research process.
We now turn to some of the techniques that are useful in developing
grounded theory.

10.5 Discovering Grounded Theory

Glaser and Strauss (1967) suggest six skills or tools which the re-
searcher can employ in the research process and which act as guide-
lines in the grounded research process. .

10.5.1 An Open Mind
The researcher needs to start as far as possible with an open mind,
meaning without a rigidly pre-conceived or imposed theory. What
we mean by this is that the researcher should not have confined the
ambit of the study by the imposition of one of the grand or mera
theories. In this context such formal theories should be regarded as
more in the form of what Giddens calls «sensing devices» (Giddens
1984).

However, this demand for «openness» by Glaser and Strauss
should not be taken as a synonym for a «tabula rasay, a mind not in-
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fAuenced by experiences and impressions. This is obviously impossi-
ble! What an open mind means is that the researcher should be

_aware of her basic assumprions and suppasitions and of the basis for

them, and should take nothing for granted. We all have assumprions
and ideas about how the phenomena we are going to study are inter-

telated and have predetermined views and ideas (assumprions) about

the predominant characreristics of events, phenomena and people.
Such assumptions consciously or unconsciously affect the choice of
darta ro be collected.

In pursuing a grounded theory approach the rescarcher should
aname» these assumptions and try to identify their origins. The re-
searcher may be influenced in her views of the issue by common
myths such as gender stercotypes about the roles and characteristics
of men and women. For example her assumptions about the issues
to be researched could have been based on experiences in private life,
in employment, as a member of a particular society, through reports
in newspapers or prompted by television programmes. These as-
sumprions may or may not be supported by empirical dara. Thus, an
open mind also means to be prepared for a revision of the original
ideas and questions that influenced the initial problem formulation
and, consequently, the dara collection process.

This process of identifying the factors thar affect the formulation
of a research topic and the assumptionis that are made about what to
research and the tentative hypotheses that are put forward, can be a
difficult task. Throughout our lives we absorb views and impressions
which affect our perceptions of the world. these become decply im-
bedded in our unconscious minds, Thus it may be difficult o bring
these more or less unconscious sources of assumptions and their ba-
sis to the surface for conscious consideration.

One way in which the researcher can address this problem is to
use memory-work (Haug 1987, Freeman 1993). We have discussed
this extensively in the previous chapter.

10.5.2 Next Question Technique

The second tool to be developed in the pursuir of grounded theory is
the next question technique. Data collection and theory building are
parallel processes. The analysis of data must be concurrent with and
guide the dara gathering process, An inflexible research design for-
mulated in advance of the field work is unrealistic and ¢an not in re-
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ality; be made. What is needed is a general plan which is constantly
reviewed and amended in the light of the progress of the research,
the uncovering of new issues and directions. By using a field diary®®
the researcher has a ool in which the first steps taken and reactions
to these can be recorded. This provides a means by which the early
experiences can be reviewed and, based on these, various revisions
can be made to the content of questionnaires and focused inter-
views, such as adding new questions or removing those thar are su-
perfluous or inappropriate. Likewise more broad based revisions
might be made to the overall research design based on the early expe-
riences and initial data collected in the field.””

Even where your first experiences confirm your initial supposi-
tions there is a need to ask the next question: Will these ininal find-
ings be valid in all cases and in all siruations? This is an ongoing
process througheut the entire research period. In the process of gene-
rating grotinded theory there is no need to maintain a division be-
rween the pilot study and the main study, Even if a pilot study is un-
dertaken it is usually to determine the feasibility of the srudy, and
where significant data is uncavered, it will be included in the final
analysis. Where new directions and perspectives are uncovered dur-
ing the collection of qualitarive data in a pilot study, this enriches the
rest of the research and is a critical part of the development of
grounded theory.

When grounded theory is employed as the guiding methodology.
review of the research plan occurs frequently during the research
process, not only after the initial phase. It is an iterative process, in-
creasing or reducing the types and forms of questions and number of
units to include in the study, as well as precisely what data ro seek
and where to seek ir.

An example of the «nexr questions technique is well illustrared in
one of the WLSA projects on maintenance.

IN SWAZILAND it was discovered thart claims for maintenance were
connecred with cases dealing with the breakdown of marriage in-
volving desertion, separation or divorce. Unmarried mothers were
effectively absent from the dam collected on court actions. The
obvious question was why they were not using the courts to claim
maintenance? In the original dara caprure forms there were ques-

28. This bs discussed i more devail in Chaprer 12
29. Sce Chapeer 8, Demarcation of the Ficld of Sudy,
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tions 10 be answered by women both litigants and non lidigants
about their views and attitudes towards the use of courts as a
means of pursuing maineenance claims.

The early finding that the unmarried mothers were absent in
the courr records inevitably lead to quesrions about structural fac-
tors. Was there a common factor in the social situation of unmar-
ried mothers which prevented their going to courts? This had ro

‘be further explored, it would not be enough to ask the original
questions as the women might omit reference to personal motives
‘and probléms when there was a direcred question.

In fact, as it rranspired, most of unmarried mothers were living

in their natal home under the authority and protection of the head
of houschold and thus one explanation was thar they probably had
no choice in the matter. Alternatively one mighe begin theorising
about women’s exercise of oprians, and from thar develop ideas
about how they decide 1o access and use available resources. For
‘example one hypothesis was that support from her natal family
might be of greater benefit in the long term than ad hoc and ar
best periodic maintenance from the father of the child which often
had to be vigorously pursued through the courrts.

This iterative process should be followed not only in refation o the
overall design bur also ar the daily level. The field notes on the data
collecred should be reviewed before going on o the next data cap-
ture opportunity, Likewise each day’s data should be provisionally
analysed before going on to-the next day’s field observation or inter-
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view and the result of the analysis taken down in what Strauss
(1990) calls a «memo». The presentation of raw dara and the com-
ments on the data should be kept separately. When you go back to
your notes you must be able to distinguish between observed mare-
tial and your interpretations. The sample page, set out below from a
well kept note book records on one page the raw dara collected and
on the other page comments on that data for futute reference and
building up the theory are made.

As can be seen under the observations column only those things
that can be actually abserved are listed, on the accompanying page
headed «Commentsn, the researcher has noted some of her interpre-
rations and assumptions and issues thar she wishes to pursue further
and points pertinent to the further refinement of the research plan.

10.5.3 Concept Building

Thirdly we turn to concept building. The efficacy of this process de-
pends on the gradual build up, during the research, of the data and
observations and comments on thar data. If the researcher has
started preliminary classifications in the field and begun considering
the implications of these for the overall development of ideas and
theories, then the most difficult part of the process of theorizing has
been tackled.

We have emphasized the need to constantly review the data and
consider the development of the research in the light of these revi-
sions. For example in the research design there were probably some
initial assumptions about the ways in which the daca would be col-
lected and classified. Initial assumptions might ‘have been made
about the importance of age groupings and the sex of the informants
or the type of problems that might arise and how they would be re-
solved. During the data collection it might transpire that there are
other factors to be considered, these could complement or displace
the initial classifications depending on their relative significance.

THIS IS ILLUSTRATED by the WLSA Zimbabwe Inheritance study
where a primary issue to be investigated was that of a widow’s
right to inherit her deceased husband's property. What became
evident at an early stage in the data collection was that the type of
property was a significant factor in whether or not the widow
would have any long term rights or control over it. Different
forms of property were treated differently by the members of the
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families and by the various administrative agencies. Various cate-
gories of property and the way they were dealt with were built up
during the dara collection phase. For example rights in land were
classified based on whether they were in communal, resettlernent
or commercial farming areas, as each was rreated differently. Dur-
ing the ficld research it emerged that there were many factors that
affected the way in which widows fared after the death of their
husbands. The type of property, its location, the controlling inter-
ests in the property or its cultural significance determined how it

would be dealt with, racher than the provisions of the formal law.

The conceptualizing and reconceptualizing through ordering and re-
ordering of the implications of observations under various categories
or variables is an ongping exercise, and cannot be postponed until all
the pre-planned data collection is completed.

During the research, abstract concepts need o be kept under
constant review. The concept legal knowledge is such an abstrace no-
tion. It can have a number of different meanings and which one or
ones are adopred by the researcher will have a significant effect on
the development of the research, the ulimate findings and the con-

clusions.

FOR EXAMPLE the researcher migh seek to discover knowledge of
the formal law, During the initial phase of the research it may
transpite thar although those interviewed do not know the formal
legal provisions in a given area they may have a broad norion of
what is right and fair under the circumstances. They may be aware
that there is @@ government laws on the issue or have knowledge of
where to go for assistance with regard to a particular issuc. Thus
whereas knowledge in this context might have initially referred to
the awareness of the content of a specific picce of legislation it
might, through the iterative process, be modified to a focus on
knowledge of rights in 4 more general sense. Thus the definition of
kriowledge of the law changes during the research. Obviously this
will profoundly affect the findings ro be made on the extent of
knowledge of the law. A different way of conceprualizing legal
knowledge might be by reference to people’s knowledge of local
customs and practices rather than to the formal law applied by the
COurts.

I the researcher starts with a research design to collect data on inter-
viewee's knowledge of the content of legislation the finding at the
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end of the research might be thar there is ignorance of the law, but
this could be a very misleading finding for a number of reasons,
Some individuals may not be able to articulate their knowledge in
the formal sense but may have adequate perceprions of the relevant
norms in their practical consciotisness, norms that have been inter-
nalized in the course of the socialization process and followed with-
out deliberation or reflection. Ordinary individuals are aware of
norms and often debate their content and defend their perceptions
of local norms (Giddens 1984). Bur they do nort usually arriculate
these as norms or legal concepts bur as information they have ac-
quired from various sources or imbibed as part of the communiry.
Thus, both formal law and customs and pracrices can be found

among the population as deuiled and precise discursive knowledge

or as applied unconsciously assimilated knowledge.
To avoid flling into the trap of assuming ignorance of the law

when there is know among the communiry of norms and prac-

tices, the researcher should ask a number of fundamental questions

such as:

— Under what circumstances can it be said that legal knowledge/li-
teracy is present or absent?

— Is knowledge of the law ro be classified according to certain pre-
determined criteria?

The concepr of legal knowledge is under scrutiny during the re-

search, its meaning and descriprive effectiveness analysed such thar it

may be reconceptualized and new theories about whar. is needed in
this realm derived.

In analysis and theory building the researcher is Faced with a fur-
ther conundrum. How are the concepts that are developed, to be in-
terpreted and used in the analysis? Perhaps the formuladion and re-
formulation of concepts might facilitate other interpretations or
have wider implications in the overall analysis. Concepts and theo-
ries that are developed during the research are also the subject of in-
ternal scrutiny as are the selected sources of data. The risk in not
keeping the critical concepts open and under constant review is that
at the end of the research a seemingly valid conclusion may be
reached, for example that people ate ignorant of the law, which may
be misleading if in reality people are aware of the substance of the
norm but not of its formalized content. The individuals in the com-
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‘munity may be aware of their rights in a general sense and may know
‘how to pursue them burt they cannot name them in a formal legal
sense. Abstract concepts thar are often used uncritically without first
-problema:tzmg them or considering their operational applicability

are; justice, access to law; conflicr resolution, law and customary law.

10.5.4 Constant Comparative Method
The fourth skill or tool to develop in the creation of grounded theory

is that of ongoing comparison, the constant comparative method.

The purpose of comparing data as it is collected, is to use the
finding of similarities and d:sparxtms between data collected from
different areas in the ongoing reviewing of the original plans. Each
‘comparison reveals new properties and characreristics of the subjects
‘of investigation as well as insights into the fields and areas in which
they function. Comparisons do not need to be underaken on a
grand scale, usually they are a natural part of all research. Research in
‘womens law autematically invokes constant comparisons berween
different women. different siruarions and the different forces that af-
fece the outcome of events. Comparisons must always be guided by
the researcher’s assumptions about the connections berween different
influencing factors. The contexts from which the data to be com-
-pared are to be sourced must also be carefully considered, there is no
pmm In Comparison merely for the sake of comparing. «Leapingy
into comparisons without a thorough exploration of the relevance
and purpose of the exercise is ill advised.

The technique of constant companson could be used in a study
of the factors which affect women's choice of one dispute resolution
institution over other available instirutions. Some early hypotheses
might be based on the different kinds of procedures used in the fora
10 be compared. The research design would need to include institu-
tions which are similar in some respects and others that are dissimi-
lar, The researcher will need an open ended daea collection method
so thar the litigants can give their impression of the courts and their
experiences. Obviously, as such research develops the methods will
be reviewed and questions refined so as to produce findings based on
comparisons between the various fora. In the process of comparing
the observations and interviews it should be possible to determine
the significance and importance of formal versus informal proce-
dures in women's choice of institutions.
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10.5.5 Theoretical Selection or Sampling

Element five is theorerical selection or sampling which is a feature of
grounded research that has been constantly alluded 1o throughout
this book. In this context it goes beyond expanding particular prede-
rermined data to be collected, into expanding the ambit of the re-
search and whar needs to be investigated. Tt could involve including
new geographical areas, new concepts, new areas of the law or cus-
toms as new issues arise or questions are posed through the research
process.

It is a process by which you decide on analytical grounds, what
data ro collect next and where to find it. It is an ongoing process by
which new factors to be researched are added to the research design
ta explain or amplify earlier findings or address contradictions re-
vealed by conflicting data.

N JENNIFER OKUMU Wengi's study the research design did nor,
at the start, include rural areas in the sampling of data. Con-
straints imposed by sparse resources had influenced the initial
limitation to urban areas. Experiences in an carly phase of the re-
search process convinced her that comparison of the urban data
with data from rural areas was important. The reasons for this
were that in the initial urban data collection it was found thar
women members of the panel of judges took an active part in the
proceedings and appeared very confident in their roles. This was
somewhat contrary to the expectations of the researcher who had
assumed through her own previous experience as a defendant in 2
case in a rural Resistance Court that women judges had lictle influ-
ence in such courts and that they were not articulate. To achieve a
balanced analysis two rural Resistance Commitree districts were
included in the study (Okumu Wengi 1995).

Conversely the grounded assessment that very little would be added
to the theoretical understanding of the topic by a broad dara caprure
area, can lead to a trimming of the data collection exercise. Concom-
itant with this is. when and how does the tesearcher decide when to
stop collecting data and broadening the research parameters? How
does she know that it is time to abandon a particular avenue of en-

quiry?
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10.5.6 Limitations on Theory Building

Thus we turn o a sixth element, the limitations on theory building.
Tn most cases the available resources set limits on data collection, but
then the question is whether the available resources were used in an
effective and appropriate way?

This takes us t the review of the whole notion of development
of grounded theory which involves: development of suppositions,
models and theories. In conducting this review the women's law re-
searcher’s standpoint as a critical researcher as well as her primary ob-
jective to find effective ways in which to empower women in a
meaningful fashion needs to be kepr in focus. There is also the long
term objective of carrying out research tha is of practical use to
women, even if the immediate purpose of the study being under-
taken is to address other objectives.

All the above factors and considerations will influence whar is
considered significant by the researcher, but as the research
progresses some concepts and relationships berween conceprs seem
o be more relevant in explaining and understanding the issue or is-
sues under scrutiny. These are the «corer concepts, they may or may
not be the ones initially envisaged as key to the analysis. When new
data ceasc to add new perspectives to these conceprs the researcher
has reached «saturation» and should now be able to formulate theo-
ries about the findings.

An example from the WLSA Lesotho Inheritance study illustrates
this proposition:

IN THE LESOTHO study it was found rhar people in the rural as
well as urban areas were aware of the written customary law provi-
sions contained in written collection: The Laws of Lerotholi.
These laid down that the eldest son of a deceased man should be
successor to his father’s status and in taking over his fachers prop-
erty he was responsible for support of the family. Despite know-
ledge of these laws, people wanted to allocare their property in
such a way that a child who had helped to look after the parents
could benefit after their deach.

In researching this issue the conceprs of an irresponsible heir
and a deserving child were developed. A considerable number of
respondents (who were aware of customary provisions) mentioned
that parents have a duty ro leave their property to a child who has
helped with the welfare of their parents. When examining the pro-
file of people who supported this course of action, the impression
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was that it was a cross section of respondents across all ages and
from both urban and rural areas, There were no major differences
of opinion based on sex.

The researcher’s wondered how miuch data they needed to col-
lect to provide sufficient evidence to prove thac this was a widely
held view and should be considered by the legislacure. As jr was
fairly evident that this was a consistendy held view across all
groups, it seemed that further data was unlikely ro reveal a signifi-
cantly differenc view. Thus, once new data ceased to come to light
further rescarch on this aspect of the study was unnecessary
(WLSA Lesotho 1994).

With this critical perspective in mind results can be rested by consid-
ering whether they seem ready for presentarion to the target group.
Another assessment method is to determine whether the theories
adequarely address concrete problems mer in the field and expressed

by individuals, if they do then further data on thar aspect of the re-

search is probably nor required.

10.6 Conclusion

Conducting research using the grounded theory method allows the
rescarcher to develop an open but controlled framework in which
she can theorize abour the influencing factors thar affect women as
thev interact with the various facets of the law. Thorough research in
this way should give better insights into the appropriate measures to
address these problems.
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11
Observation and Interviewing

Summary: In this chapter the various forms of data thar can be col-
lected from the field and the influence that the collection techniques
and the selection of the sources can have on the data, are discussed.
In considering the various means of dawm collection observational
data is discussed then conducting interviews and discussions, some
alternative methods of data collection are also suggested. The chap-
ter ends with some suggestions abour approaching the target popula-
tion. '

11.1 Introduction

In the research design phase decisions will have been made on what
type of data to collect, where to collect it and from whom. The data
0 be collected largely determines the appropriate data collection
“mi¢thods. In this chaprer we discuss the various methods which can
used to collect observational and oral data. Thereafter the re-
searcher can decide which of these, in the light of her research topic
and the on going research and analysis process, seem o be best
suited to her needs.

11.2 Data Collection Opportunities

in the field rescarchers should be alert to the multitisde of dita
n opportuniries that are presented to them outside those de-
‘during the design phase and ac later stages during the re-
process. The researcher also needs to be prepared to make on
t decisions as to which data collection method to use. If for
e the inirial intention was to conduct an otal interview bur
@ major social event in progress in which the rargered inter-
is a participant, this might be an opportunity 1o gain some
tional dara, followed up by a more formal interview ar a later
Also other possible interviewees and data collection apportuni-
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ties may emerge during the proceedings, this is grounded theory
methodology in practice.

Carefully planned data collection exercises do not always go as
expected. For example observations of court proceedings may be
frustrated as the matter may be postponed or there are no cases deal-
ing with the targeted subject matter on the court roll. However, this
might be an opportunity to seck impromptu interviews with indi-
viduals who are at the court or hold discussions with officials. Some-
times these aunplanneds dara capture exercises can be among the
most fruitful of the research period.

Even when the agenda is working to plan, the researcher needs to
be aware of the other dara caprure opportunities thar are constantly
being presented. Almost every dara capture exercise involves some
form of observation. At a research site by warching and recording
impressions of the area and the activities of the people, the researcher
abtains invaluable background data to 4id in the understanding and
analysis of the oral and written information that is collected, and this
again may influence the original assumptions.

Examining administrarive records creates opportunities to ob-
serve how the office is run. If you are positioned near the public it is
possible to observe and note, discreetly, how the public are treated by
che officials. The state of the office may be of interest. Is it orderly?
Are the files well organized? All these facrors are potentially pertinent
to the research findings. Arriving a little early for interview appoint-
ments with officials and sitting in 2 common cancourse or in a busy
receprion area can yield a considerable amount of dara.

IN A STUDY conducted in Zimbabwe during the Women's Law Di-
ploma Programme in 1994 it was discovered, accidentally, merely
by sitting and listening to what the mothers of new born babies
were told by a clerk in a hospital, that womien were being misin-
formed about the legal requirements for the registration of the
births of their children. The clerk informed mothers that to regis-
ter a birth they needed 2 range of witnesses not mentioned in and
cerrainly not required by the Births and Deaths Registration Act.
Such daca was later triangulated with information obtained from
women as to some of the reasons why they did nor pursue the regi-
stration of their children’s births.

Likewise a senior official who states that he or she always gives callers
a full hearing and speaks to anyone who wishes to see them, may be
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qmtc genuine in this belief, however an officious secretary or clerk
may be turning peaple away. unbeknown to the official.

11.3 Passive or Direct Observational Data

The researcher may restrict herself ro a role as passive observer when
she is observing practices, proceedings, events social functions and rit-
uals, and by observing human life and social interactions. This is dis-
gncr from participant observation where the researcher observes and
participates in the events under scrutiny. In passive observation the ab-
server is distanced, in the sense of non involvement, from the events
and initially has only a visual and oral record of the proceedings.
- Observing the subjects of a study as they interact with the society;
their families or officialdom helps reveal why certain events occur
and what influences the behaviour and attitisdes of the subject popu-
lation. The relationships between individuals, gender hierarchies and
power structures when observed in action may help in the under-
sanding of dispute resolution or resource allocation within the fam-
y group or the community.
Passive observation can be prablematic in that the researcher does
not necessarily know the full story and may draw unwarranted infer-
‘ences. However as long as such materials are largely used as back-
.ground data and kept in proper perspective it is of significant value.
A very common mode of observation used in studies with a legal
Ibasis is that of court observation both in the formal state courts and
‘more informal peoples or customary law courts. Such obsetvation
gives a great deal of information abour processes and procedures, in-
tetactions berween the courts and litgants. The demeanour of men
and women, the behaviour of the officials gives insights into how re-
$ponsive the courts are to the needs of individuals.
~ Such data can thereafter be combined and wriangulated with fol-
f!aw up interviews with the participants in the litigation or through
interviews involving other members from the _c_onnﬁuﬁi'ry.-

114 Participant Observation
B’imﬁlpaut observation is a method of data gathering, where the re-
searcher is accepted and has a role as a member of the studied group
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or community. This form of data gathering givesan inside picture of

what happens, the organization of the activities and the group mem-

bers' beliefs and interpretations of events and occurrences. The par-
ticipant observer has two roles: that of the researcher and that of the
active participant in the group or the community. While participat-
ing the researcher is also noting wha is taking place and, far as possi-
ble, recarding her impressions with an open and enquiring mind.

Very useful data was collected by researchers in the WLSA Inheri-
tance Project as participant observers in family events such as funer-
als, property distribution exercises and the host of ceremonial activi-
ties that take place after a person's dearh. Such events are not usually
analysed by the participants; however the researcher viewing them
through the eyes of an observer may identify social structures and
practices that control or affect the activities of the observed, which
are not apparent to the members of the community.

Participant observation involves two way communication and
over a period of time, or by virtue of the already present familiarity.
the observed become more relaxed and more communicative. A par-
ticular advantage is that as the researcher is either 2 permanent or at
least a semi permanent member of the community she can follow
up her observations over several days or occasions of engage mem-
bers of the community in conversations about the events and prac-
ices.

In researching the familiar there is a danger of overlooking sig-
nificant dara as living for long time in a group may lead to taking
things for granted. This is even more problematic where the re-
searcher is 2 member of the communiry and accepts certain happen-
ings as normal, when in relation o the research they may warrant
further investigarion.

As a participant observer the researcher has to decide how to in-
troduce herself to the group, or to the research subjects, There are
three well known approaches: overt, semi-overt and covert (Whyte
1984 and 91). Many participant observers have chosen a covert or
semi-covert role to avoid influencing the social situation they were
studying or to avoid negatively influencing their access to daa.
Where the researcher is already a member of the group to be re-
searched she might choose not 1o mention her research interests and
intention ro use the group for research purposes. However, there is
the risk that subsequently the subjects of the research may feel be-
trayed and this may be detrimental not only to herwork bur to atd-
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tudes to other researchers in the future. The preferable approach is ro
be open about the research intentions and purpose and assume that
the novelty of the researcher’s presence will wear off (as is in fact 2
common experience).

11.5 Oral Soutrces of Data: Interviews and Group
Discussions

There are various ways in which the researcher can elicit informarion
from individuals or groups on marters affecting women and the law.
These might be by exclusively oral methods or by way of written
questions from which written or oral answers are produced.

The various forms of interview or discussion can be caregorized
according to how much influence the researcher exercises over the
direction of the interview and thus how free the interviewee is o re-
late his or her own story or life history. The distributed questionnaire
with closed questions or the interview schedule used in suryveys give
the respondent little, if any, scope for personal input. The researcher
has predetermined what is sought and the possibility that the re-
spondent may have additional insights or information beyond the
questions asked is not catered for, | |

General surveys or closed questionnaires are useful in obraining
general impressions of artitudes and Feelings about an issue or crear-
ing a broad profile about certain situations, they rarely contribute to
in depth understanding of the issues.

In comtrast, the more open forms of interview allow the respond-
ents 1o include what they consider relevant or pertinent, Keeping
track of the dialogue and making sure thar the issues are thoroughly
explored can be taxing. The women's law tesearcher focusing on
women's lived reality and how events shaped their lives, is more
likely to find rich seams of data by using the open interviews and dis-
cussions than by preceding from predetermined assumprions ad-
dressed in closed interview schedules,

THE CONTRASTS between these two modes is illustrated by Finch
(1984). On arriving for an arranged interview she discovered thar
a formal, very structured interview was already raking place with
her targered respondent. She was able to sit and observe this inter-
view and to subsequendy compare the information gathered by
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using a restricted questionnaire formac with the more open and
flexible methods, open ended questions, that Finch herself em-
ployed. Her analysis was thar the more fexible approach yielded
far more pertinent information and that there was a responsive ex-
change of information rather than the mere collection of data.

This kind of approach, it can be argued, is more in line with the ap-
proach advocated by Oakley, What she cautions against is the false
notion that the interviewer has to remain an objective disinterested
observer, that she cannot become engaged in information exchange
or in personal aspects of the interviewees life. The fact that an ex-
change or discussion is entered into rather than a formal interview,
does not disqualify the material gathered in thar interview (Oakley
1981).

-

11.6 Selecting the Interviewee or Group

Finding the respondents and groups means asking about suitable
persons who can identify your target persons. This might be local
government or court officials, church leaders or members. Ran-
domly selecting homesteads or areas can be effective if the informa-
tion required is of a general narure, bur when the data required is on
a particular event or legal issue those who have experience of the
phenomena need to be sought out.

Church or women's groups are ready sources of group interviews
but they can be skewed as with those based on membership of polit-
ical parties. Other ways of getring to the people are through co-oper-
ative societies, worker's groups and people gathered together for spe-
cific tasks and purposes. It is worthwhile seeking our a diversity of
views and sources of views as a broad spectrum of groups and indi-
viduals lends credibility to your data.

Key informants are usually rargeted in advance and arrangements
made to see them, however, while in the field the opportunity to ex-
pand the range of key informants as a result of the suggestions of
others should always be followed up, Often at the stare of a piece of
research the role of a particular individual or organization might not
be seen as important but once in the field their significance becomes
self evident,

If family issues are being pursued the simple solution is to start
with one person and constantly cast the ner wider, following up,
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dung beetle like, each new lead. Control is mainmined by constantdy
considering whether the next person is likely to be linked to the
‘main research direction.

The same approach applies to case studies thar are located via
court or administrative records, the researcher begins with the record
and then follows up the leads as an when they arise.

11.6.1 The Over Eager Respondent: Spontancous, Automatic or
Self Selection
Once the researcher is in the field there is a need o be wary of peo-
ple, events or cases that seem o be thrust into her path, The ques-
tion has to be asked whether they are really appropriare to the study.
Self selection, especially where the respondents thrust themselves
ar the researcher. needs 1o be carcfully considered. However, the self
selecting respondent should not be summarily dismissed. In the
Mudzinganyama case discussed in Chaprer 3 the appellant was very

-eager 1o tell his version of the events to the researchers and pursued

them, on his bicycle, through the research area until they were
located. As the case was a central case study it was possible to trian-
gulare his version of the story with that of other people and a muld
faceted picture of the dispure was built up.

Such a respondent’s inputs need to be carefully evaluated as they
may present a version of the events or the customs wilored to fit
their perceived aims. Researchers can be seen by such people asa way
of validating their claims within the community, even when no affir-
mation of the correctness of their position is given by the researcher.

11.6.2 The Reluctant Respondent

While some people select themselves for an interview others may be
very shy or prevented from talking or constrained by the presence of
others in what they say, for example by family members or kinspeo-
ple. These sothers» may overwhelm or exclude the most useful re-
spondent by their own process of selection.

There are times when a respondent does nor want to participare
and yer they may be regarded as very important to the data collec-
tion exercise. Persistent harassing is unlikely to reap success so differ-
ent solutions need to be found. Parton (1990) suggests rhe one shor
question, that just might elicit a reaction. While collecting suryey
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dara from farmers, one farmer was encountered who did nor want to
take part in yer another survey. So instead of begging and pleading
the researcher simply said:

«I am sorry I caught you at a bad time. Butas long as L am here let
me ask you one quick question. Is there anything you want to tell
the bastards in St Pauls?

A wwo hour discussion, covering the subject matter of the survey
took place. A very effective piece of work. The farmer remained ob-
livious to the face that he had been surveyed rather, it seems he had
the pleasure of complaining. His parting remarks were:

«Well I've enjayed talking 1o you, and I'm sorry abour refusing to

fill 'out your form, 1 just don't want to do a survey ronight.»

Obviously this kind of situation requires quick thinking, but that is
the job of the researcher to ger the information and think while on
the move. There is the ethical question that the respondent was not
really aware of the fact of the interview for data collection, however a
request to be able to use the information can be made. Hopefully ap-
proval will be given.

Sometimes the person who has been rargered is relucrant o talk
because they feel thar they need to have a clear direction or express
permission from a superior. Thus it may be necessary to go up the
chain of command until someone is found who will authorise the in-
terview: If permission can not be obrained then this is a finding in it
self.

Making sure thar the ground work has been done on the purpose
of the research and informing officials and significant figures in the
community before going into the field, is a vital part of the rescarch
process.

There is one potential problem with the involvement of local of-
ficials, especially where they arrange interviews and discussions and
are present at the event and that is thar they will often feel obliged to
introduce the research topic. In some instances they may misunder-
stand what is wanted, or the focus of the research, and considerable
time has to be spent sorting out the true purpose before any headway
can be made. In some ways these problems are unavoidable. Where
ever possible try and fully brief the official before the meeting and do
not be afraid to, politely. restare the objectives of the meeting.
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11.7 Conducting the Interview or Discussion

‘Once the researcher has secured the interview opportunity she needs
‘to develop a rapport berween herself and the respondents so chey feel
comfortable and confident in ralking with her.

In the firse part of the WLSA Zimbabwe research on the family,
one rargeted key informant was very worried about the implications
.of an interview. After much persuasion and negotiation with his su-
periors, he eventually, relucrantly, agreed ro be interviewed. He made
it very plain that he reserved the right to refuse o answer any ques-
tion. This was readily agreed ro. By the end of the interview, which
turned into a discussion, he had answered fully every question put to
him and was quite relaxed. However, if he had persisted in his refusal
there would have been no eption bur to abanden the interview.

~ When commencing an interview it is a good idea ro avoid ques-
tions thar ask the interviewer to evaluate issues or give opinions, Ini-
tially until rapporr has been established and a sense of direction and
the level of the interview or discussion has been established, it is best
to stick to descriptions and general issues with which the respondent
feels ar ease. '

As the interview progresses the interviewer can begin to ask more
probing questions and ask the interviewee or group 1o make assess-
ments and evaluations, by which time the transition into the inter-
view mode seems to be a natural progression of the dialogue (Whyte
1991). Such a formar creates a logical and easy structure in which
both parties feel comformble.

- For example asking a respondent in a rural area ro evaluate the
different ways in which estates have been distribured over a period of
years or the way in which widows in general are treated after their
husband’s deaths may elicit a vague or indefinite response. The same
person may be able to describe graphically what happened to specific
widows, if the cases are dealt with individually. As the interview de-
velops the respondent may be able to make an evaluation and discuss

‘the different cases, but this is the result of the evoking of the images

of the women and the case scenario. Thereafter the respondent may
be prepared to draw comparisons and pass «judgements on the treat-
ment of the widows. Put differently many lay respondents can re-

count episodes and give quite detailed recollections from previous
years, bur mighe have difficulty in describing in an abstract fashion

the normative behaviour or patterns thar the rescarcher wishes to
document.
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According to Epstein, court members could expound the points
involved in a case they had been hearing with great command and
patience, bur they were much less ac home with the discussion of hy-
pothetical issues (Epstein 1979).

However, by using the next question technique and probing for
explanations of the events or decisions, respondents can contribute
useful insights about the events that they have observed or been in-
volved in.

Interviewees differ and some make sweeping generalizations or
express opinions freely while others confine themselves to their own
particular experiences. Both of these reactions to the interview pro-
cess are potentially problematic when it comes to drawing inferences
from the general to the particular or vice versa. The interviewer has a
number of verification rechniques that she can use to see whether the.
general applies o the particular or the particular can be extrapolated
to the general. By asking how similar cases have been dealt with, the
accuracy or appositeness of concrete examples can be tested by the
interviewer attempting to generalize from the example (Burgess

1984). Alsa the interviewer can probe to determine whether che in-
formation given is consistent with the acrual behaviour of the re-
spondent. This can be done by asking, discreetly, whether, in prac-

tice, she performs the activities or has had the experiences that are
described as universal in the community. The reverse process can-also
be used, which is to ask whether everyone in the community, by age
or sex, or whatever is the relevant criterion; also fits the profile or has
experienced the phenomena thar has been described. It is important
to realize thar respondents like other people are not always consistent
in thought and action. 2

Verification of the interview dara can also be carried out by com-
paring the interview dara with information from other sources. tri-

angulation.

11.7.1 Framing the Question

In conducring interviews the researcher needs to keep the conversa-
tion flowing and should avoid asking closed questions. Closed ques-
tions are those that can be answered by a «No» or «Yes» or «Don't
knows and usually do nor lead to further unprompred conversation:

In the context of the broadly exploratory and investigarive fesearc
framework which is an essential part of womnen’s law researct

1] OBSERVATION AND INTERVIEWING 203

‘whether open or closed questions are used, has a signif i
e : uestIon  Lsed, a_s:.gmﬁc.mt- impact
imni ;r:vgi.:zm_cnt of the respondent in the provision of useful and
The researcher needs, especially at fan i

Jeioen : 5, especially at the start of an intervi
avoid asking leading questions. That is questions that mm:i: l\i’lwt’h::
Lhcnz: :fdfheptlun_as to the expected answer. There isa clear difference
o= &-H o ¢ 'fou_t‘rwmg questions: «How was your husband’s estate
d&lf wlth after his death?» and «Did your husband’s family eive vou
a ﬁ;{;hsﬁm of his estate after his death?» ree
- The hist question should allow the respondent to explain wh
b;::pP'med.gnd put her own emphasis on the relevant da:f The sez—r
gfgg_-_quunoq has already narrowed the area of investigation and this
mayske\:il the data to be obtained. The second question could be
Byd_skndfh :: Ehz end of;:;he lsr;:znlféew by way of a wind up question, bur
oy hen. Plammsw‘ cher should have data abour the overall process

11.7.2 Interviewing and Listening

here s a very important element thar must be kept in mind when
aing interviews or even listening during observation sessi

at is tf-‘i?-ability o rE?ﬂY.HS[Cﬂ. Grear emphasis is, andn.mﬁﬁf

rlv:n .gletung..thc questions right and on having adequate interview

fides | utrhcsc are useless if we do nor, as researchers, learn to listen.

i %:gﬁen the researcher, especially one with legal eraining, can

ask ¢k quc:?nn,s, even ["al! into the cross examination mode, be

h the next tfxplo::atory'-avenuc but she is not listening 1o

interviewee is saying, Rather she may be hearing whar she

 hear,

g 15 a very difficulr task, it requires full, responsive and

afcention ta the speaker. Practice listenin i in
without interrupting, giving affirm au'oLn%od;}T: lspe:akers akerts
-and avoiding the temptation to leap in with your own
rfalfmto the au§amaxic rec’oncepmalizatinﬁ nﬁédc. It is .a
mﬂﬁ ;ﬁ ﬁupx?sn- di_}:i%c;nt ;n;l;;r;ismt artention.
cning c ' of the researcher is a very i i
ey Gfdam to be gathered from smm:;“;?ﬂ:{“lp;"uum:
8 largely ,dep'?"d“ on the discursive capacity of the re-
Ty -.g’,’--s*arhef ‘capacity to relate their experiences and
© o the issue being discussed. Thus the researcher has 1o
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develop expertise in coaxing relevant data from the interviewee.

What may seem mundane to the interviewee, «its just everyday prac-
tices may be significant to the researcher. Thus although the re-
searcher needs to let open conversation and unstructured interviews
run fairly freely. she can influence their development and direction

in various ways. The following adaptations from Dohrenwend and

Richardson and Whyte indicate some of the techniques that can be
used to prompt and direct an individual respondent’s contributions

of a discussion:

I Listening

Thie interviewer is very resttained and does no more than signal, pe-
riodically to the respondent, that she is listening, to encourage her or
him to continue talking, Occasional interjections such as «Ahax,

«wthats interestingy and the like are made.

2 Reflection

The interviewer repeats with a rising inflection a word, phrase or
sentence, which the respondent has just used, tw encourage her or
him to continue discussing the thought.

3 Probing the last point or remark made

Following on a remark by the tespondent the interviewer makes 2
statement or poses a question. This is a form of the all imporzant
next question technique, where the interviewer gently pursues issues
thar are raised by the respondent. Failure to probe in this fashion can
lead to superficial data gathering, skewed analysis and unwarranted

assumptions.

4 Backrracking and probing points made earlier in the interview or
discussion

By going back over certain aspects of the interview the interviewer
can indirectly ask the interviewee to reconsider certain points or ex-
pand on information in a wider perspective.

5 Introducing a new topic

The interviewer raises a question on a topic that has not been re-
ferred to before in the interview, this can be used to steer an inter-
viewee away from another topic that seems to have been exhausted
for the purposes of the research.
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‘Finch (1984) indicates thar making the right kind of initial impres-
sion and just being someone to talk to may be sufficient in some cir-
‘cumistances to start the process rolling. Reviewing your own personal
‘experiences in meeting others for the first time, in non interview
sipuations, can help you to see how the exploration of common
ground is often slow and tenaative. Once common ground is found
the How of conversation is spontaneous. Thus the researcher may
need ro establish common territory before the interview really starts
o flow. The benefits of knowing the interviewee or group members
and establishing a rapport is evident when the researcher has follow
up interviews,

Having discussed some of the skills necessary to conducr inter-
views and group discussions we now turn to some of the specific
forms of oral nterview in more detail.

11.7.3 Discussions and Conversations
Involving a targeted person in general broad based discussion or con-
vetsation is one way of collecting social and anthropological data.
Such interchanges berween the interviewer and the respondents
seem like a normal conversation, however, to the proficient inter-
viewer it can be a source of data for a research project, These are
rechniques which are more likely to be of use in broad based ethno-
graphic or anthropological studies, however, they are useful sources
of background data abour general social artitudes and views on the
topic of research, also they are gathered in 2 more informal atmo-
sphere than the formal interview setting and may be less guarded.
To adequately conduct an open conversarion or discussion the re-
searcher has to be familiar with the respondent’s culture, recognize
the vernacular and colloguial terms and the cultural nuances so that
the unspoken clements of social life are uncovered and the dialogue
can move beyond trivial generalizations (Burgess 1984).

11.7.4 Unstructured Interview

A more refined version of the open conversation is the unstrucrured

ingerview which has 2 broad general focus, such as problems experi-

‘enced by women in the work force or marital difficulties. QOnee the

topic has been introduced the interviewer leaves the respondent to

‘determine what issues are relevant. These can also be described s
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modified life histories focusing on one aspect of the respondent’s
lived experiences.

In conducting such interviews the interviewer may at times won-
der where the interview is going. However, especially where people
are being interviewed about significant events in their lives they may,
long before the interview takes place, have synthesized their views on
the marter and considered the various factors that, in their opinion,
influenced the events. '

The interviewing of widows and widowers in the WLSA Inherit-
ance research illustrates this poine very well:

ONCE THE research ropic was introduced and the respondents
were asked to describe the effects of the death of their spouse on
their lives, the «flood gates» opened. Women would often com-
mence with, recollections of their courtship days and the material
-and social exchanges between the brides and the groom's families
priof to the marriage. Descriptions of the ongoing relationships
and problems would then follow. Sometimes non family members
involvement would be drawn into the descriptions. Just when it
seemed that the respondent had lost track of the focus of the inter-
view, she would link these preliminary stages and the relationships
that developed, with how she was treated by friends and family af-
ter her spouse’s death (WLSA Zimbabwe 1994).

There are times when the researcher has to exercise grear patience
and quietly follow the discussion based on the respondent’s agenda.
Being too hasty in curwiling an interview, or redirecting its focus
could mean missing out on valuable data. '

11.7.5 Structured Interviews

There ate situations where a more structured interview may be ap-
propriate ¢.g. as a supplement to a grounded study. For example
where the incidence of phenomena needs ro be established or ad-
ministrarors and politicians need to be convinced that a problems
exist, 2 more structured method of data collection which accesses
more people may be necessary. This is also a method to be used
when, having conducted a series of generally exploratory interviews
or discussions, there is a need to test whether the findings are gene-
rally true and a broad simple survey based on the previously col-
lected data and its analysis is implemented.
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Where numbers are assumed to be significant using a data collec-
tion process which relies on closed questions and pre-categorized an-
~swer codes may be appropriate.

) d questions requiring a one word response, affirmation or de-
\nial may be devised, the answers are then recorded on prepared answer
‘sheets, As the researcher may not be able to conducr all the interviews
‘nterviewvets, research assistants, may have 1o be employed.

- lvisthe view of the authors that where closed questions are exten-
sively or exclusively used the daea collected is largely determined and
directed by the researcher’s and the informant’s own experiences are
relegated 1o a secondary starus and may never come to light, to the
impoverishment of the research. A quantitarive study should be pre-

ceded by a qualitative analysis of the kind and quality of the infor-

mation 1o be collected by closed questions,

Selection of skilled interviewers is crucial in assuring rthe quality
of the collected informartion and special rraining is usually required.
The selected interviewers must be able to communicate effectively
and understand the social and cultural environment in which they
are working,

If this method i 1o be pursed then it must be realized that pre-
paring questionnaires and structured interview schedules is not a
matter of chuming out a list of questions, The structure is impor-
tang, as is the order of questions and the manner in which responses
are to be recorded. Where computerizarion of the dara is intended
the questionnaire needs to be constructed so that it can be properly
coded and expert advice must be sought from the beginning nov af-
ter the data has been collected and cannot be deciphered. Where
closed questions are 1o be used a pilot study thar is analysed before
the main study is commenced is essential.

11.8 Group Discussions
The skills required to conduct group discussions although similar to
those of the one to one interview are slightly different. In particular
the researcher needs to ensure that all participants have an opportu-
nity to speak and that one person does not drown out the others or
«hogs the floor.

There are also problems of gender or generational dominance
and reticence of certain groups. However, this may not be as prob-
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lematic as is generally supposed where mixed sex groups arrive fora
group discussion. In all probability where a woman researcher is con-
ducting the discussion there will be adequare responses from the
women, If it scems that men are closing out the womens views or
the older generation is dominating thc younger participants, I‘t
might be advisable to have follow up discussions with these groups.
Another solution is o ask specific questions of targeted groups tha}r
temporarily exclude the participation of those who have been domi-

i e discussion.

Daﬂ;{{;nd; of the WLSA research groups were aware of the research
lore that states that in rural areas in Africa it is impossible to get the
views of women when men were present and that the women would
be very reticent. Persistently this was dxsproved when c.h.cre.; were
group interviews, women were vociferous in the presence of men
and did not seem ro be inhibited. The source of the disproof was
that group discussions were organized by persons other :hap the re-
searchers so that the voices of women were not provoked by the re-
searcher, Once the venue for the discussion was reached it was clearly
inappropriate to divide the men and women up into separate
groups, so the session had to be carried out fmh the mixed sex
groups. As a result the old theory about group interviews was 'chgl—
lenged. However the setting and the persons Fonducung th d;scu;—
sion may have an impact on this finding; if it is a very traditional set-
ting such as a chief’s «dares Cmccrmgl:gml) women may revert to
what are perceived to be their stereotyped roles, .

Gmug discussions may not be every researcher’s ﬁ::r;c. lfcepmg
the discussion flowing, keeping track of the data and directing the
discussions is taxing. The researcher needs to be aware of her own
skills in all chese areas before embarking on group discussions, We
discuss methods of recording data in the next chaprer.

In group discussions there are often problems of deafi_ patches.
where the room is silent. Ways around this may be jt_he-us_e of bu.:z
groups, experiential data recollection exercises, story welling exercises
might help to prompt people to participate. e

Getting a group discussion going is not always an easy task as
people are often reticent o make comments. Somct_mnes: the. re-
searcher fails to locate the tapic of discussion in the experiences or
culture of the group. The use of visual aids, theatre, imprompru role
plays, films and tape recordings that can be played to the group are
ways of starting a discussion.
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Sensitive topics such as violence against women, birth control
and the like may evoke resistance if introduced in a too direc and
confrontational manner, however, 2 film or theatre presentation al-
lows individuals to identify certin vactorss and they can then draw
comparisons with their own experiences but express the igsies

through the characrers.

11.9 Theatre, Role Playing, Event Focused
Discussions

When data collection methods are considered there is a tendency to
confine collection methods to whar might be considered as tried and
tested main stream methods, however, the very nature of womer's
law action oriented research presents ready made alternatives to the
formal interview and discussion techniques.

Some of the methods used to deliver information to communi-
ties can be incorporated into the research process as a form of «feed
backs. For example getting people to express their problems and dif-
ficulties through the medium of popular local based theatre and role
Pplaying, is a potenrial source of dara. Observing such performances
gives insights into issues that concern the community and some-
times how they would resolve the problems in their own ways. It
might also very graphically reveal how the law or the message previ-
ously delivered has been internalised and, perhaps, misunderstood.

If for example a local role playing exercise carried out by local
people puts great emphasis on the problems thar women have in
dealing with local officials, this is an indication thar the behaviour of
official needs to be monitored. It might be that women are intimi-

dated from exercising their rights, conversely this might be an exag-
geration for the performance or only parr of the problem.

Street theatre and improvisation can give the researcher access to
groups and individuals that more formalised dara collection ar-
rangements miss. For example the Women’s Law Diploma stu-
dents ar the Univessity of Zimbabwe performed plays in the street
near a bus rerminus in a rural town. The plays dealt with domestic
violence, the problems of «childs mothers and mainrenance. The
Rudience collected as the plays proceeded. Afrer each play a discus-
sion, in the vernactlir, was held with the audience. Thess discus-
sions evoked lively response and debate. Most importantly the
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crowd was made up of commercial sex workers, men from the
beerhall, marker sellers and itinerants, people whom conventional
methods of convening group discussions or seeking out respond-
ents would not, usually, uncover.

These methods cannot of themselves withour further investigation
be used as any more than pointers to the kinds of problems and
views that are manifest in the community, but they do go give some
background data which can be triangulated with more convention-
ally collected data.

AMY TSANGA in her research found that communities left to in-
ternalize the impacr of the Zimbabwe Legal Age of Majority Act,
and present chem in the form of short dramas or role plays high-
lighted areas whete the Act had a beneficial effect, while ar the
same time portgaying problems that beser young girls in the com-
munity in the exercise of their majority status.

Provided that the possible shorrcomings and picfalls of differenc
methods are clearly nored and the relative merits and reliability of
the data collected are considered the use of innovative methods are
not of themselves to be eschewed.

11.10 Approaching the Target Population

The researchers preconceptions, sympathies and idiosyncrasies may
influence, not only the selection of cases, the information abstracted
from each case, but also the data observed and the informarion given
by the respondent in the presence of the researcher, When the re-
searcher and the respondent meet as in the interview situation their
personal and professional environments will also influence the direc-
tion and outcome of the dialogue. Thus when the rescarcher con-
tacts respondents and asks for information, she needs to be aware
thar the respondent is caughr in a web of influences from his or her
local environment similar to that which affects the researcher.

If the respondent feels she or he is on an equal footing with the
researcher the exchange of information may be relatively easy, how-
ever, the respondent may not reveal information believing that the
researcher already has such informarion through her daily life. On
the other hand, if the respondent feels insecure in relation to the re-
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searcher, this will also influence the sort of information given during,

che interview. For example the informarion given may be affected by
what the respondent thinks will please or impress the researcher or
will elicit assistance from the researcher. The Zambia WLSA research
‘team reported thar

IN ONE VILLAGE in Mongu we had given one widow some mealic
(maize) meal because she was so poor. We think the word got
around, and other widows may have been emphasizing their prob-
lems to get mealie meal.

The research team also experienced the problem of being mis-
taken for government or social welfare officials largely because
thcy.:i )wcrc travelling abour in a motor vehicle (WLSA Zambia
1994).

Thus itis pertinent to observe thar the first impression made by the
researcher and the first meeting with the respondent are important
because they ser the scene for future dialogue. This is not to imply
that the researcher should abandon modern transport but he or she
must be alert to the impression that it might create.

Even where there is to be only one meeting between researcher
and respondent, it is important w appreciate the significance of first
impressions. How you dress, speak, behave and the way in which
you introduce the research ropic are all imporzant.

Thus when the researcher undertakes field work she needs wo be
sure that the image she presents is an appropriate one to solicit the
required information. A researcher who arrives in the office of a sen-
ior government official in very casual dress with dirty and unkempt
kair, is unlikely to be enthusiastically received and may ger very off-
hand trearment. Equally a researcher going to a remorte rural area
who is wearing high heels, elaborate jewellery and make up, may be
dismissed as someone who will not understand the problems of the
people and could not relate to the issues that affect them. Admic-
tedly these are extremes burt the researcher must realize thar people
respond to external impressions, It is very important that the re-
searcher presents the correct image.

Ethnic and language differences may be a very considerable bar-
tier 1o cross. Thus if you are in «foreign territorys it is useful in such
situations to have an experienced person working with you, prefera-
bly a fellow researcher, who understands the research topic and the

purpose of the research as well as having an entrée into the commu-
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nity. A similar difficulty can affect a person who is regarded as not
having sufficient social status or maturity in the community. Young
researchers may find thar older members of the communirty are not
prepared to discuss certain issues with them. A practical solution is
w0 enlist the help of an age or culrural peer of the rarger group who
then accompanies the researcher on 2 number of visits to the area
until a rapport is established. The greater the acceptance in the com-
munity of the accompanier the berter the results.

Having a governmenc official along is nor always 2 good solution
to this problem especially where it is believed that the official may be
in conflict with the group ro be interviewed, or is seen as someone
who has to be impressed about a particular issue. Respondents may
over dramatize their situation or try to submerge their problems in
the presence of such a person.

Likewise it is of great importance how you gain access to the soci-
ety or the «territory» in which the respondents live or work. Buirgess
(1984) discusses the imporrance of the gatekeepers and how they can
hinder or assist the researcher. If there are hierarchical STIUCTUreS to.
be tollowed in accessing respondents then failure to do so would be
most inadvisable, Likewise rituals and ceremonials should be fol-
lowed. The Zambia WLSA research team graphically describe the

processes required to interview ane key respondent:

IN MONGU, we had 10 approach the Royal Esablishment through
a member of the royal family who took us there. This royal family
member did the ceremonial part, lying on the ground and clap-
ping, and the rescarchers followed behind. We had w wrap our-
selves in chitenge matetial (a length of printed cloth) and wear a
head scart. The interview was interrupred many times by visitors,
cach of whom had o go through the traditional entry and for each
of which we had to get up and clap (WLSA Zambia 1994).

Where informarion is to be elicited from the opposite sex it might be
necessary to enlist the help of a member of that sex to ger free and
frank information about certain topics.

A very important point is to be scrupulously polite and respectful
ac all times with the people from whom you are eliciting informa-
tion. It is their information and you are dependant on them, so re-
frain from critical comments or adverse reactions to their views or
conduct of a particular issue,

However, this has to be balanced against seeming disinterest and
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;m-_ distancing (Oakley 1981). Whar we mean is: Do not get in-
wolved in heated arguments, nonetheless information and views can

e exchanged.

11.11 The Researcher and the Reliability and
Validity of the Collected Data

Just as the potential court witnesses’ reliability and veracity have ro
be assessed before their testimony is called on the researcher must
critically scrutinize the reliability and validity of the field dara, chis
involves not only assessing the respondent’s input but also an exercise
in self analysis and introspection. There are many potential sources
of bias. which the researcher has to consider in determining whether
her report on the data collected is balanced. The researcher with her
preconceptions, sympathies and idiosyncrasies may influence the se-
lection of respondents, the information abstracred from them, the
data observed and the information given by the respondent to the
interviewer as well as the data collected.

Just as the researched person or persons is cast in a web of rela-
tionships, the researcher exists in a similar web which may affect her
‘independence. The diagram below gives a simple illustration of the
forces that can affect the researcher:

Choice of topic, choice of respondent, reactions to information se-
lection of the pertinent data for analysis are all likely to be influenced
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by these forces. For example if the researcher has been contracted o
underrake a specific piece of research or is reacting 1o a parucular po-
litical issue, the data collection and analysis exercise is already
skewed. Nor that this is a problem as long as it is clearly recognized
what the source of the agenda is and the effecr that it may have.

For the researcher it is important to analyse these influences and
try to clarify what they mean for the carrying out of the research
project. The researcher s likely to react to such a suggestion with the
answer that her role is 1o collect data and analyse it. However in so-
cial science, women's law or critical legal research the researcher, no
matter how great the effart, cannot be a neutral objective dara collec-
tor. This is not to suggest that the researcher should not try to be ob-
jective, but it would be wrong to suggest thar disinterest is a neces-
sary aurribute. For many such researchers the intended research may
have been the result of deeply felt problems or difficuldes, and o
pretend disinterest would be deceptive.

Thus the researcher, from rhe outset, has to address his or her po-
rential biases and interests as well as pressure from external forces so
that both dara collection and analysis is informed of these elements.

The researcher should also appreciate that her presence might in-
fluence the content of the observations and interviews. Some people
behave differently from the daily routine when observed by a
stranger, &pcmﬁﬂy when they are aware that the stranger is observing
or interviewing them for a purpose, this will be heightened where
video or rape recordings are made. A judge or administrative official
may be a litde more thorough in asking questions or a little more
careful in summing up when observed, especially so where it is be-
lieved thar the researcher is concerned about the way in which
women or certain groups are treated. As far as observation alone is
concerned the genceral experience is that the observed, after a short
rime, forger the presenice of the passive observer.

If there is genuine concern that a performance may be staged for
the benefir of the observer, confirmation can be sought from those
familiar with the event being observed about what usually happens.

11.12 Handling the Unexpected

As has been discussed previously the researcher plans and determines
upon particular data caprure methods and envisages how these will
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e carried out, but in the field things do not always, acrually usually
o fiot, work out as planned. A problem that vexed some of the
\WLSA research teams was the phenomenon of the individual collec-
five (group) interview. A particular tespondent would be selected for
interview in a rural area and an in depth interview commenced.
Within a very brief space of time other members of the family or
community, arrive o see what is going on, they then become inter-
;srod in the discussion and often actively participate. Such a situa-
don is in conflict with the ideal of confidential one to one inter-
ViEWs.
- However, where people live their lives cheek by jowl with their
neighbours, notions of privacy differ from those in other areas. The
researcher needs to be alive to the constraints that this may impose
on the respondent’s information, but must also appreciate that the
fﬁpondcnt may feel quite comfortable and might be embarrassed or
wary of pmare discussions. The researcher might propose a follow
up interview in a more private venue, if this seems desirable. The ob-
served and the interviewed are providing the information and thus
they should be made to feel comforeable and the researcher should
adapt to heir needs, not the other way around.

11.13 Language

In all the oral methods of data collection language is a major prob-
lem, Language is founded in and expresses among other things cul-
ture, class, social and economic starus, profession and training, age
and gender. Therefore key conceprs and words used by the inter-
viewee should be recorded in the vernacular and their meaning prob-
lemarized and discussed in the study.

The task of the researcher is to ensure, as far as possible, thar the
‘words of the interviewee, participants or group are recorded in such
‘a way that the meaning is not distorted or perverted. This is difficule
‘even when the parties speak the same language. Even more difficulr,
‘even in onc’s native tongue; is the task of ensuring thac the nuances
of the language are captured and intonations given their due empha-
sis.

AN EXAMPLE of the problems thar can be encountered occurred
clurmg the inheritance field research in Swaziland. Women were
asked how they fele about the donning of wwidows weeds (black
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mourning clothes) and the serictures on life and movement this
imposed. Many womien replied:slt is our customs. One researcher
saw this as approval, others interpreted it as resignation and some
as veiled disapproval (WLSA Swaziland 1994).

Which was the correct view to take of the words of the widows? One
way to handle this problem is 1o ensure that the exact words in the
wvernacular and the preceding discussion are precisely recorded as well
as whatever was nored of facial or body gestures, Tn such situations to
record the impression rather than the words, robs the speaker of his
or her meaning and depth and deprives future readers of the right to
draw their own inferences,

Words do not have rigid and precisely defined meanings when
used in everyday speech. The hearer interprets auromatically what is
heard, just as someone asked to speak about a particular issues inter-
prets what is asked and then makes assumptions about whar is ex-
pected and railors the answer accordingly. The problem is multiplied
when the language of the researcher is different from thar of the in-
terviewee, The researcher instinctively seeks a scemingly similar word
or concepe in their own native or academic language o capture the
idea or concept. This process that at one level seems to create clarity
and understanding is probably in reality obscuring the real import of
the data.

11.14 Interpreters Role

The ability to speak the language and understand the nuances of lo-
cal behaviour is generally a plus in the research process, but there are
times when interpreters have to be used and the impact thar such
person can have on the research process has to be understood. Wher-
ever possible it is better to use a colleague or student who is fluent in
the language and understands the research agenda rather than a per-
son whose role is simply to interpret. _

The use of interpreters complicares the handling of information
from the respondent to the researcher and vice versa. First there is
the language problem. Many words and conceprs in the language of
the researcher may not have a counterpart in the respondents lan-
guage, The interpreter must therefore paraphrase the questions and
the answers during the interview.

Secondly the local norms for a conversation may be different
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from those of the researcher and this has to be handled through an
iinterpreter, yet the inrerviewees know who is directing the discussion
and may look to that person for the signs thar the right progress is
Jgemgmadc Nigel Barley writes thus abour his research among the
Dowayos:

«To begin with [ was discressed ro find thar 1 couldn’t extéact more
than ten words from Dowayos at a sererch ... I would have to ask
further questions to ger more informarion, This was very unsatisfac-
tory as | was directing their answers more than sound field method
would have prescribed. On day after abour two months of fairly
fruitess endeavour, the reason struck me ... Whereas in the West we
learn not to intersupt when somebody else is talking, this does nor
hold in much of Africa. One must talk 1o people physically present
as if on the telephone, where frequent intetjections and verbal re-
spanse must be given, if only o assure the other party thatone is
still there and paying attention. As soon as | adopred this expedient,
my interviews were quite rransformed.s (Barley 1986:67)

Thirdly some of the interviewer's subjects and questions may offend

the interpreter’s sense of what can be properly asked and thereby

hinder effective communication. In other cases the researcher’s ques-
tions may offend the respondent, and without the knowledge of the
tesearcher the interprerer might significanty reformulare them.

Then the answer will not correspond to the question asked, or worse

still might seem to do so but may be the answer 1o a different ques-

ﬁoﬂ;

- There has been much criticism of the way in which daea was col-

lected during the colonial period some of which is directed ar the re-

liance on interpreters with consequent skewing of data (Armstrong

etal 1994, Rwezaura 1990) However, the interpreter may be able to
render considerable assistance to the researcher and might help in ex-
?!ammg some of the data obtained. This is especially so where the
[interpreter and the respondent come from the same communiry A
locally based interpreter may avoid cermin persons within the com-
‘munity or steer clear of contentious issues. Withour some additional
nsights the rescarcher will not know whether the information
sought was unavailable or concealed.

: Ifan interpreter is being used, care needs to be exercised to ensure
that even furcher dislocation of meaning does nor take place through
ﬂlc process of interpreting. At such times it is useful to have tape re-
cordings of the whole session which can later be transcribed and
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translated and the actual nature of the dialogue between the r@.
searcher and the respondents reviewed by someone else familiar with
the rescarch and the language employed. |

11.15 Conclusion

Data collection is the key to a broader understanding of the lives of
women and the social and legal milieu in which they live. The ap-
propriate method of data collection is very important to the collec-
tion of the necessary data. The researcher needs to spend time plan-
ning the data collection process and deciding on the questions to be.
asked and how ro ask them. -
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12
Recording
and Organizing Data
Summary: Recording methods used in collecting observational data, in-

terviews, group meetings are discussed. Obraining accurate dara from
documents is also explored. Maintaining a field diary is considered as are

‘methods for permanent recording and storage of dara. Preliminary sort-

ing, organisation and categorisation of data while in the field is covered.

12.1 Introduction

This chaprer focuses on some practical suggestions which should help
in effectively accomplishing the data collection phase of the research.
After the initial planning and decisions about the data to be collected,
the next stages in the research process that have to be addressed are:

— Collection and recording of different rypes of data.
~ Permanent and interim recording and/or storage of data.
~ Preliminary organization and dassification of the dara.

12.2° Preparing to Collect and Record Data
Once the decisions have been made abour whar dara to collect and
how ro collect it the collection of data can begin. The researcher
needs to be organized well in advance for each dara capture method
to ensure that the maximum use can be made of the opporaunity
and as complete a record as possible taken at the time of the observa-
tion; interview or reading of written materials. Only rarely can an in-
terview or experience be repeated. Even where repetition is possible,
as with written information, it is frustrating ro have to go back and
re-read the material or files because the exercise had not been ade-
quately planned in advance.

Arriving at a distant destination only to discover that the carefully
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devised forms, checklists or questionnaires have been left behind and
have to be hastily reconstructed on bits of paper, is counter produc-
tive and very inefficient. Finding thar the tape recorder has no bat-
reries or that there are insufficient tapes is very frustrating, cspecially
whete the nearest source is a hundred or so kilometres away. All the
necessary equipmen, including spares, for the recording of the data
needs to be at hand during the data capture session. This is especially
so with oral or observational dara. A disorganized researcher scrarch-
ing around for paper, pens or tapes during an interview is unlikely to
gee the full atention of the informant or group and certainly cannor
pay proper attention to the data recording exercise.

12.2.1 Keeping Control of the Data
Once the dara collection has begun it is very important that the re-
searcher does not fall into the trap of letting the data pile up on the as-
sumption that it can be sorted our and categorized later. In grounded
research the analysis of dara starts as the first dara are collected.

An important part of the research process that is discussed later in

this chapter, is the preliminary categorization of the data. The cate-

gorization of the data should be an ongoing exercise while you are in

the field. This does nor have to be complex or even particularly pro-

found but early preliminary attempts at organization and synthesis
help 1o keep the collection exercise within the broadly predeter-

‘mined bounds of the research question. T also serves to inform the

turther collection of dara while in the field, this is an example of us-

ing grounded theory.

12.2.2 Field Diary

The researcher needs to keep track of the progress of the research,
what has been collected, impressions on the significance of certain
dara, tentative hypotheses and general background data.

The use of a field diary in which such information is noted is a
habit worth cultivating. Habir is used deliberately as chis is whae it
should become.

The field diary is most effective as a record of background mate-
rial it is nor the appropriare place to record all the daca.?® This is be-

30. Asuggested format for the meording of the interview dat was given in Chapter 9.
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cause as a «quick accessw document, where immediate impressions.
can be recorded itis not systematic, except chronologically. Later the
bulk of the data has to be formally recorded and systemarically or-
ganized under appropriare caregories. Nonetheless as a record of im-
pressions-and reactions it is an invaluable tool in the development of
theoretical perspective and methodolagies.

The diary itself can rake any convenient form such as a note or
exercise book, cyclostyled pages divided into subject area or it might
be computerized. The format and organization of the diary are dic-
tated by the research and the field work to be undertaken. However,
some suggesred divisions are:

— Travel notes; covering access, transport, accommodation and
general logistical problems.

~ Observations and geneml impressions of the site, facilities, the
people; socio-economic data, land use patterns, and general profile
data.

— Lists of interviews conducted, materials consulted, observations erc.

— Impressions and notes on developing theories. Notes on new
issues to explore, amendments o interview schedules This is the
section that is crirical 1o the development of grounded theories,

— Confessional remarks, being notes of flaws in mcrhodolog)n per-
ceived errors, possible biases, difficulties with interviewees or
groups, all or any of which might affect the findings.

It is important thar the identificacion of the various interviews and ma-
terials is exactly the same in the diary; on the heading to the written or
typed record and, where applicable on the tape of the interview. If this
is done there is a comprehensive record of where the data is stored,
when it was obrained and how it'can be retrieved when required.

In writing up the field diary be succinct, but avoid being too terse
as, later, you may not recall the significance of a cryptic comment.

12.3 Complete Records

Whatever the method used to collect the data the record obtained
should be as full and complete as the circumstances permit. How
this is achieved is a marter of on the spot discretion and improvisa-
tion. Where a choice has to be made concentration on the interview
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4nd an immediate post interview write up is preferable to a full
record of an incomplete and lack lustre interview or discussion.

~ Recording of data should go beyond the mere contenr as it
should also serve to revive impressions and reactions. There is a ten-
dency to believe that key points will not fade from the memory but
they do, especially when a series of interviews is carried our one after
another or fle after file is examined in one work session. The final
analysis and thus the end product is impoverished if the record is in-
complete. There s also the possibility of being accused of misrepre-
senting someone’s views if these were not accurately recorded. Do
pot assume you can rely on your memory at a later date, record the
data as comprehensively as possible at the time it is sourced.

Further, when the grounded theory approach is being used, what
nught in the carly stages of the dara collection have seemed a peri-
sheral point may become a focal issue later. If at the dme the infor-
mation was first encountered it was too selectively recorded or dis-
missed as unimportant and it is subsequently recalled that the infor-
mation might now be pertinent, it will either have to be collected

in, if this is possible, or an imperfect reconstruction arcempred.
Neither of which is satisfactory.

12.3.1 Verification and Posterity

Dara should be recorded in such a way that the findings can be veri-
fied or amplified at a future date by the researcher or others follow-
ing in her footsteps. Equally other researchers may be able to use the
daza for a variery of purposes and data collected in one rescarch
‘project might be used in a series of subsequent pm;eas

124 Dara Recording Situations
T choosing the data recording method to be used several factors will
influence the choice, such as whether the data is being collected by

an individual or group, is derived from oral sources, visual observa-
tion, documents or 2 mixture of these.

——

L. Such 4 course of action can ereate ethical problems if the respondent was not aware
of this probability when the data was originally collecred,
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12.4.1 Passive Observation

Where the researcher does nothing other than warch and listen, it is
usually much easier to record the dara than in interviews or discus-
sions whete the researcher is actively involved. However, it may not
be possible to take either a written or taped record while court or ad-
ministrative proceedings are taking place, this may also be the case at
ceremonies and official occasions. If permission is sought through
the correct channels, recording the proceedings may be permitred.
Bur tape recording is not normally allowed in courts or parliament
and it is very foolish to try to four such a ban.

Even where it is not possible to take notes the transcripr, if one
was made, may be accessible afterwards and this can be combined
with the visual impressions after the evenr. Transcripts may be availa-
ble for speeches, court and parliamentary proceedings.

If it is not possible to take notes as the observation is cartied our,
then immediarely after the exercise has finished write down your im-
pressions as rapidly and completely as possible,

12.4.2 The Lone Researcher versus a Group of Researchers

If the researcher is working alone the dynamics will be different o
those used where a number of researchers or research assistants are
available to carry out the recording exercise, Where oral data collec-
tion is being carried out by two or more researchers working to-
gether, it is easier to obrain full notes and still control the proceed-
ings. The researchers can share the tasks of interviewing or leading
the discussion, observing the group dynamics or responses of the in-
formarnits and raking notes. Each member can‘also periodically par-
ticipate in the other aspects of data collection.

In the WLSA Zimbabwe Mashonaland Inheritance Research it
was fortunate that 2 team was available as they were unexpectediy
faced with a group discussion with some 350 people, the assump-
tion had been thar around 50 — 70 people would appear. Tt needed
one person 1o focus solely on conducting the discussion, one to
record the discussion and a third to collect derails of the people
and their reactions, ensure tha all participants were given an op-
portunity o speak and most importantly thar the issues to be can-
vassed were adequately covered. In writing up the discussion each
researcher wrote up her assigned task and the resultant data was
greatly enriched by the various perspectives,
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The lone researcher would have had to take a very different ap-
proach, probably relying on taping the session and/or an immediate
write up from memory. The alternative would be 1o abandon the ses-
sion but that would be impolitic. The best advice, when faced with
such a dilemma, is do not panic, make the most you can of the op-
portunity.

12.4.3 Participant Observation

Where the researcher is a participant observer who is involved, as a
member of the community, organization or family, in the events tak-
ing place, such as funerals, ritals, meetings, demonstrations, field
days and the like she may by the very nature of the events be unable
10, take notes, The rescarcher who is observing a family funeral or
that of an acquaintance cannot really take notes and must recall and
record conversations and events as soon as possible thereafter.

It should also be appreciated that where the researcher is actively
engaged in the ceremonies there is often a limited picture of che
whole, At some ceremonies there is gender segregation and gendered
perspectives are imposed depending on the sex of the observer. Thus
it may be necessary to interview other participants to obtain a more
complete picrure of what rook place.

12.4.4 Research Assistants
1F research assistants are being used to collect data special attention
‘needs to be paid to ensure that not only is the information collected,
But that the various kinds of pertinent information discussed above
are recorded.

12.5 Recording Observational and Oral Data

Thete are various technical ways of recording oral and observational
dara. Note raking, tape recordings, videos and photographs can all
be used, they are not mutually exclusive and can be combined.

12.5.1 Note Taking
This is the most widespread method of recording data for research.
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Where the interview is structured and the interviewee is confined 1o

answers to specific questions and the answers recorded on prepared

sheets. Unstructured interviews should be recorded on numbered
and carefully organized sheets of paper or in a note book. However,
the interviewer should not fall into the trap of burying her head in
the paper work and merely recording the verbal responses and ignor-
ing the reaction of the interviewee. Written notes speed up rhe sub-
sequent dara processing bur they are difficult o rake where the re-
searcher is intérviewer, technician and note taker ar the same time.
Also it is difficult to be tesponsive and stimulate discussion while
writing copious notes thus supplementing nore taking with a tape
recorder is helpful.

12.5.2 Tape Recordings

Tape recorders are very uscful in recording oral information, but
they should never be used as the only instrument or method for col-
lecting oral data. Although an invaluable technique there is a risk of
technical failure, over taping and/or wiping our previous marerial
and a meticulous check has © be kept on used and unused tapes.
Also a tape recorder does not record facial expressions and gestures
nor can it filter our the irrelevant comments and background noises
that sometimes overwhelm the speakers” voices.

Iv takes approximarely four times longer to transcribe a tape than
to listen to it. What seems rime saving may not be so in the long run.
Once transcribed further refinement of the dara into the relevant
and irrelevant will be necessary. Verbatim rranscriprions carried out
by persons other than the researcher can be verylaborious to work
with and have to be carefully edited. In the evenr thart raping alone
has o be used, the whole recording must be listened 1o immediately
after the session so that in the event of technical problems a written
record or supplement can be made while the researcher’s memory is

still fresh,

12.5.3 Filming and Videoing

Filming and videoing seem attractive collection methods but it could
mean that one person has w be fully commirted to that task. Also,
although providing a useful record, particularly of events these meth-
ods needs to be supplemented with other recording methods.
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12.5.4 Combinartion of Methods

The most effective method, although often difficulr to achieve,
would be a combination of note taking, taping, pherographs and, or
videoing. The general gist of the information and the responses in-
cluding gestures, body language and other pertinent observations are
bricfly noted. When the transcription is being carried out the tape
can be used to fill in the gaps and add detail and verbatim quotes
where necessary. The photographs and video record then serve to re-
cll the atmosphere, the geographical locarion and other moody
data,

12.5.5 Bias and Researcher Influence

The problem of researcher influence in courts and other fora, some-
rimes created merely by her presence, can be a problem in obtaining
an accurate record of practices within the area of research. If there is
suspicion thar bias is influencing either the behaviour of the re-
spondents or those who ar¢ being observed, this should be noved.
Likewise if the researcher has a suspicion that she is overreacting to a
particular phenomenon or respondent she should nore, for furure
Treference, how she felr at the time.

Where the researcher plays an active and influential role as a par-
ticipant observer this fact must be noted, as must the situation where
the observer has expert knowledge drawn. The researcher who ad-
vises on rights or options has probably affected the outcome of
events and this should be recorded for further consideration during
the analysis phase. A note might be made in the field diary that this
is an issue that should be pursued to see whether under different cir-
camstances, which should eliminate the possibility of researcher in-
fluence, the phenomenon re-occurs.

Other factors that mighr influence the way in which data is ana-
lysed need to be deuiled such as the composition of discussion
groups; gender and ethnic data, ages, social and other relevant fac-
tors. For example in rural areas in Africa men and women usually sit
in separate parts of the meeting area while in more formal meerings
in urban areas such segregation does nor necessarily take place. Such
detail may become very important when comparisons are made be-
tween responses in varions gatherings and situations and in trying to
determine whether the views elicited were fully and freely given.
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12.6 Recording from Written Data

Recording from written sources is assumed to be a relatively easy and
straight forward process but this is not always the case. Records are
aften incomplete, illegible and disorganized so the researcher has to
be candid as to the limitations found in the field, if chere is no data
or the records are silent, this is nor a marter to be concealed but

rather the possible reasons for its absence considered.

12.6.1 Citations and Sources

Just as the dare and place of inrerviews are recorded so scrupulous
records must be kepr of the location and source of written data. By
remembering that the material may be cited or may need ro be veri-
fied one can decide how much bibliographical detail needs ro be re-
corded. Similarly determining how much to record depends on the
circumstances and projected future use. The researcher may be creat-
ing new insights for others and they need to be able to follow the
same intellectual trail ro their own point of departure.

Fach time new material is accessed note all the relevant details
such as author, title, publisher, place and date of publication, and for
your own reference where it is physically located, Every note or quo-
wation taken down should be prefaced with the page reference or the
page from which it was drawn.

A common failing is to assume that the passage thar leapr out
from the page the first time you browsed through the book will be
readily found again, even finding the book again may be difficult. Li-
brarians dre rately enamoured of the researcher who asks: «Do you
know where the blue book I was using yesterday is?»

The use of small cards, which are kepr in an alphabetically organ-
ized box by author or citation is a good way to keep track of the con-
tents of the bibliography and the case reference list. These should be
computerized wherever possible but the use of such a box ought not
to be abandoned.

12.6.2 Context

Material to be quoted should always be considered within its full
written context, a seemingly apposite quortation selecred without
noting the writer’s fundamental hypothesis or the background may
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be misleading, Picking 2 quotation from a case; administrative report

or statute without reading the entire text can lead to skewed impres-
sions. This is especially so with legislation where seemingly permis-
sive sections may be qualified by subsequent restrictive provisions.

12.6.3 Relevance

While carrying out library or records searches there is a need to keep

a careful watch on relevance, to constantly consider where does this
marerial fir into the research data and how does it add to the devel-
opment of theory. Readings thar are informative and background in
nature need 1o be categorized and stored as such and distinguished
from the materials thar are regarded as fundamental to the develop-
ment of hypotheses. Constant reference to the thesis sentence helps
in ensuring relevance.

12:6.4 Photocopying

The researcher can be overwhelmed with paper if she pursues the
common practice of photocopying vast numbers of pages, from li-
brary or borrowed books, without considering their relevance o the
study. The worst form this rakes is where the copying is carried out
without recording the relevant identifying information abour the
sotirce on the photocopies. At best it means a revisit to the library, at
wonst it means thar the dara cannot be used as it cannot be verified.
Sometimes when the researcher starts working on the copies at a
later stage, in a different location, it may be difficult to source other
marerials that the phorocopied information indicates would have
been useful.

However, if the process of theory building and the researcher’s
constant interaction with the data is maintained througour the entire
research process, the risk of the data getting out of control can be
largely eliminated.

12.7 Using Court and Administrative Records

When court or administrative records are accessed in the field the re-
searcher needs to make strategic decisions abour how much of the
dara that is available to record at the time of inital access. [Fit is dif-
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ficuilt 1o access the record, either geographically or administratively,
then the fuller the record raken ar the initial stage the berter

However, where the case is reported in official published law re-
ports or easily accessible as an unreported judgement noting salient
points in the initial instance may be sufficient as the case can be
more fully considered ata later date,

12.7.1 Full Citation

When recording data from court decisions it is vital thar the full cita-
tion, page reference for the passage, the name and rank of the presid-
ing judge or judges, the court, whether on appeal or at first instance,
whether the decision was that of a judge siting alone, with assessors,
or by several judges are all recorded. Whether the decision was un-
animous or there were dissentients should be noted when judge-
ments are being read.

In addition to the reported judgements it may be possible to ob-
tain access to the full record of the proceedings, which conrain the
pleadings, documents and other data pertinent to the litigation, a
rranscript of oral arguments, the examination of witnesses and the
decision of the lower court where the matter went on appeal. Using
the appeal record saves time and the whole case, including the deci-
sionis of lower courts, cah be followed from issue of summons to fi-
nal determination.

12,7.2 Administrative Records

Court administrative records as opposed to reported judgements
need to be treated slighdy differently. Decisions have 1o be made
about which records to examine. The answer to this depends on why
the researcher is examining the records and whether the ultimate use
of the dara is to be quantitative or qualitative. How much can or
ought to be recorded is an open-ended question. Vast tracts of infor-
mation from court records are obviously unnecessary where the pri-
mary data collection focus is on collecring qualitative data through
interviews and case studies. However, in some case studies where re-
search findings can be triangulated with official records, 2 more de-
tailed account should be taken from the records.
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12.7.3 Absence of Information

The absence of information is as significanr as irs presence. An exam-
ple is the WLSA regional inheritance research where the almost roral
absence of registered estares for women was seen as a very significant
finding, which led ultimately to theorizing on pfopem' distribution
and acquisition within marital relationships. -Si'gniﬁcm;t absences or
-gaps must be noted for further considerarion.

12.8 Storing Data

Compurerization of dara is an obvious advantage, interviews and
other data once typed in can be selectively drawn from or edited for
the final document. Crearing directories and sub directories in which
associated files can be saved enhances accessibility. Aways, as a first
priority, make a backup disc of the dara and prine hard copies of cach
file as you progress and at the very least before you quit the compu-
ter cach day. The need for such protective measures for your data
cannot be over emphasised. Never trust to luck where your daca,
analysis or write ups are concerned. |

- Data once captured needs to be carefully stored both in the short
and the long term. Make sure that notes, record cards, tapes, and
ﬁim are carefully packed away not just flung into the back sear of a
vehicle or thrown randomly into boxes in an office.

ONE WLSA RESEARCH tear was involved in an accident while re-
turning from the feld, the vehicle had to be abandoned. As they
discovered: scrabbling around in the dark trying to make sure that
all the day’s work is removed and secured is difficult enough if the
flata is organized and carefully stowed. It would have been almost
impossible if it had been just somewhere in the vehicle especially i
there is no light by which to carry our the wsk. '

There are «horrar stories of zealous housekeepers, spouses or par-
ents throwing out «scraps and «useless» papers. Compurer crashes,

children playing with their parent’s notes, even winds and breezes
«cause havoc, however by and large these problems can be avoided.
Some forms of data loss may be unavoidable, buc if proper stoi:-agc:
and recording habits are cultivated and become an ingrained habit
the risks can be minimized. |

Data or manuscript foss sometimes occurs when materials are put
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into luggage and sent in an aircraft hold or sent as unacgompanied
baggage. If you are travelling with dara, however recorded, or manu-
scripts carry them as hand luggage. If this cannot be done at least en-
sure there are additional copies lodged in a safe place.

To re-iterate, as a matter of practice always ensure thar there are
two copies of all manuscripts and data files and thar computer files
are backed up on disks which are safely stored against accident or
overwrire.

Once the data has been collected and preliminary categorization
and analysis carried out, the researcher or researchers are now free to
move to the pivotal phase of the rescarch, dara analysis.

12.8.1 Organizing and Classifying Data Prior t Analysis

There is a very real risk that research data from whatever source is just
piled up to be dealr with at a later date, by which stage panic may be
the method of organisation. Whar is more effective is, from the begin-
ning, to consider ways in which data can be sorted and categorized.
These initial categories are not immurable and can be reorganized or
cross referenced. As the grounded theory is being developed caregori-
zation of the data should be developed as a parallel process.

How the data is organized and classified will have a profound ef-
fect on the subsequent analysis and thus on the theories and conclu-
sions that are derived from the research.

The first stage of data organization is to group together data with
similar content, or from predetermined geographical, economic, cul-
tural or other dimensions. What these categorizarions will be is
largely determined by the study. The dat collection exercise will of-
ten suggest categorizations which in time reflect more complex clas-
sifications based on the preliminary analysis of the data. Such new
perceptions of how classifications might be carried our, do not neces-
sarily mean that the dara has to be resorted but rather that there is a
need for fairly derailed cross referencing, Most data collected will fir
into a number of different classificarions and the cross referencing
throws up the multiple connections that can be drawn and creates
understanding of the complexities that are involved.

EOR EXAMPLE in the WLSA Zimbabwe research the initial sorting
of dara was by geographical areas, Mashonaland and Matebele-
land. Within these two arcas further categories were maintained
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that reflecred the urban and tural research arcas. These were fur-
ther broken down into economic groupings in urban areas and
into land use patterns in rural areas. Thus there was, atany one cut
through of the dara, small and manageable data sets to be handled.
However, these were nor as a general rule adequate classifications
per se in which to present the dara, other linkages such as whether
custom predominated, whether there were semi-autonomous so-
cial fields that affected the options or behaviour of parties were
later invoked. Housing schemes, resertlement schemes and com-
munal land use illustrared similar approaches to the rights of wid-
ows. Thus although the areas in which these were located might
have been disparate geographically, there were administrative and
attitudinal similarities.

The data was not re-organized bur was heavily cross referenced.
Likewise a category was generated which grouped, by cross refe-
rencing, all cases in whici wills made cither under customary or
general law; valid or invalid were identified. This was ultimately to
|::_c reflected in a section in the final report that discussed the no-
tion and concepts of wills from a number of perspectives. See also
Burgess (1984) on this vital process.

However, organizing and classifying data in a particular way can ob-
scure other analytical approaches. Organizing data in accordance
with the way in which jurisdiction and legal entitlements are classi-
fied, produces a very legal centralist approach. Which might then
lead to a right, obligations analysis which misses the significance of
the underlying social fabric in which people negotiate solutions or
impose remedies. .

As the categories develop they form the framework for the analysis,
!:mscd on the theorerical implications, possible rypologies and influenc-
ing factors. These categories are not cast in stone and can be constantly
adjusted and revisited. Not to atempt the categorization until after the
dara is collected is a rerrograde step. It is inevitable that perspectives
will be adopred and dheoties generated thar a different organizational
structure mighr have rejected, but research is a process and ar a later

date revisiting the data might produce different results.

12.8.2 Organizing and Classifying Data from an Extended Case

Study

When dealing with a case study, where there are 2 number of inter-
connected interviews, it is useful to start with writing up a prelimi-



nary narrative (overview) of the case(s). The narrarive and the sorting
and reordering of the data from an extended case study can be or-
ganized in accordance with the chain of events that took place. Us-
ing the sequence of interviews and events, connected o the case
study; as they arose in the field, is another basis on which to organise
dara in extended case studies, All data oral or written thar relate toa
case study, should be cross referenced to it and wherever possible
filed with the rest of the dara relared to the case study.

AN ILLUSTRATION is the recording of the extended case study
about Mrs N's struggle for custody of her son. The case is a parcof
Thandi Soko's diploma disscrtation Looking ar the Best Interest of
the Child (Soko 1995), a study of the malfunctions and conflicts
within the law and legal system when addressing custody issues.

The case initially came to the researcher’s knowledge in her ca-
pacity as an employee in the social welfare ofhice, Mrs N soughr as-
sistance 16 ger her children back from her husband who had
thrown her our of the matrimonial home and taken her son.

Informarion on the cise was obtained from various sources, an
interview with Mrs. N, the researchers own memory data on the
case, interviews with police and other officials connécted with the
case. Court records were also accessed.

At the commencement of the research phase a narrarive of all
the information that the researcher had ar that stage was prepared.
This material formed the core of the case study, thereafter follow-
ing up on the léads that were presented from the various inter-
views and from the records more data was collected, and this was
added ro the growing store on the case.

Organization of data within this framework could then be un-
dertaken in chronological order or by reference to the various par-
ties who affecred the ourcome of the events.

By organizing the data in this way the researcher while still in the
field begins to build up impressions of the webs of reladonships and
pressures that interlink the parries, such that perhaps an actors and
structures framework for analysis of the data begins to evolve. A fur-
ther plus is that if the narrative has been carefully compiled, it can
probably be used in a revised form in the final report or as part of the
findings or perhaps in an appendix.

If a rescarcher is challenging existing theories or questioning the
form or content of the law, especially those related o customs and
pracrices, a useful analytical framework is that of building up models
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of customs and pracrices. These can then be compared and con-
masted with existing theoretical models or norms recognized by the
formal legal system or recorded in textbooks and monographics. We
thave discussed, in Chaprer 3, the problems with the so called rules
that purport to regulate who is appointed heir under custom, which
were constructed through the application of precedent in the general
law, Tf this norm as applied by the superior courts is 10 be effectively
deconstructed and new approaches revealed, patterns of appaint-
ment and processes of appointment within the family councils
would need to be buile up. Also comparing and contrasting the dif-
ft':;e:ﬂ t norms as they are uncovered and revealed needs to be under-

Combing the data for the various versions of customs and prac-
tices and whence they are derived is a way of identifying different
forms and content of custom. As each source is investigated a variety
of patterns of behaviour or internal norms may begin o emerge. To
facilitare this a data analysis matrix might be construcred: The exam-
ple below shows how the different forms and incidence of the ap-
pointment of the heir to a deceased African male might be recorded

-and analysed to give various versions of customs and practices. The
categories and variations within the categories could be far more ex-

tensive than suggested here.

Appointment of Heir — Who, By Whom, Where and How

~ Issue: Superior | Inferior Urban
) ﬁnppoimmenl‘-and Courts Courts Tethoak Customs Rugal Qust-
selection of heirto | Custom- | Custom- Custom- and oms and
| deceasedmale | arylaw | aryLaw L Practices Frctes
Rm_g.: Eldast son T I I | I
Rule < Elifisst son ol IIl
|sanior wite:
Care tff dapandaris, Tt
focal issuz
Wite prafermey el
| Sefectinn made by ] '
ferily sauncil b
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Each form of the determinarion is recorded in the appropriate col-
umn using tally marks, then the marks for each intersection totalled.
Based on the totals a summary of the versions can be carried out and
the pacterns that develop theorized about.

12.9 Condusion

Data recording and categorization are vital parts of the research
process. If done properly they greatly enhance the research process
and the quality of the end product. If done carelessly or haphazardly
the research will be impoverished.
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13
Analysing
and Interpreting Data

Summary: Data analysis is a key task in the research process. In pre-
vious chaprers we discussed how data analysis is commenced in the
field. This chapter extends the discussion into the post field work
phsse and offers some suggestions on tackling the analysis of qualita-
five data.

13.1 Introduction

‘There is no standard formar for analysing qualitative data. The re-
searcher has, by and large, o develop her own methods of analysis

based on the objectives of the research, the nature of the dara and in-

sights gained in the field. The suggestions on data analysis, in this

chapter, are based on the assumprion that the researcher has been
following the steps outlined in this rextbook and using grounded
theory methods. Data collection and data analysis are, as already
polntcd out, parallcl processes. By the time this stage of the research
is reached, the wriring up of interviews and observarions should have
been completed and the initial assumptions adjuseed, as an ongoing
-exercise, based on the findings in the field. Also, as recommended in

Chapter 12, preliminary categorization of the data should have been
‘arried out. Thus there should not be piles of disorganized and un-

sorted dara still to be processed. I there is still preliminary sorting to
be done, it is imperative thar these tasks are carried out before the

dcepcr interpretation and analysis is commenced. Sorting and cate-

gorizing the data is a way of becarmng intellectually intimate with
the research data and is an important stage in the research process
that should not be skipped.
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13.2 In Search of Red Threads: Narratives
One way to make the research dara more accessible for deeper analysis,

is to write up simple linked narrarives of what was uncovered at the re-
search sites or within the demarcared fields of the study. For example
data collected in a particular geographical area, in various levels of the
courts or at different periods of rime might be written up as separate
coherent, but interrelated narratives. Available statistical data should
also be compiled. Then the researcher can look for common. themes
and sred threadss across different kinds of data and sources,

In her study of changing delivery and response patterns to popu-
lar legal educarion in Zimbabwe Amy Tsanga wrote up a chronolag-
ical account of the various stages of the project (Tsanga 1997).
Thereafter she was able, metaphorically, to layer the stages one on
top of the other,and compare the reactions to the information dis-
semination methods that were used, In this way Tsanga was able ro
test the different methods and theories for popular legal education
against the empirical Andings. As the education merhods were con-
stantly adjusted based on the responses of the recipients by compar-
ing the responses across the time phases in the legal education pro-
grammes, new theories abour the acceprance or non acceptance of
legal education methods and materials were formulated. As her ana-
lysis progressed, the preliminary narrative framework that broke the
project down into time frames was overtaken by other themes and
approaches. The order that the chronological narrative created en-
sured that the presentation of the data under these new analyrical
frameworks was orderly and coherent.

13.3 Different Objectives, Different Analysis
Processes

As would be expected by the very nature of the grounded rtheory re-
search process there is no standardized approach to the analysis of
qualitative data. However, there are various ways in which the re-

32, Ieis vital thar the researcher can appreciate thar all that the mirrative does isto de-
seribe wharwas found. 1o does not of iself answer the research questions. Unfor-
tunately it i guite common to see research réports and fiest drafis of theses which
du tio more than describe whar was found in the field and offer lintle. if any analysis
of thar data.
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searcher can commence the process of analysis. Orne of these is o re-
view the original research objectives, noting how these have changed
sthrough the research process. This will help determine the selection
of data from the body of data callected and direct the interpretation
and presentation of the data to meet the objecrives.

If, for example, a researcher wants to investigate the customs and
jpractices surrounding the appointment of an heir under certain cus-
tomary regimes, this will involve a different dara selection and analy-
sis exercise 1o that undertaken by a researcher who wishes to uncover
the way in which women participate in and influence the selection
of an heir under customary regimes. Yer the dara collected may be
very similar and could even be drawn from the same research
project: What differs is the formulation of the research problem,
which in turn affects the selection and interpretation of the data thar
hias been collecred.

“We now rurn ro an exploration of analysis techniques that can be
used to meet different research objectives. Three rescarch objectives
wh:chsecm similar but require different analysis rechniques, are de-
scription and concepr building, analysis of legal processes, and theory
bnﬂdmg. All of these objectivés can be combined in one research
project. |

13.4 Description and Concept Building

_-Bllllﬂing up new concepts or critiquing existing concepts based on
‘empirical data is an important component of women’s law research,
@specially where the researcher wants to challenge existing prif:cépts'
of women's legal or social position by challenging them with empiri-
gs?ll'-d‘:'!ta;-on women’s actual lived experiences. The following different
but interconnected examples illustrate some possible approaches to
Concepr building.

1341 Describing the Position of Women under Customary:

Qbﬁir__ling. an accurate profile of the position of women under
Changmg customary law regimes has become an important research
Hb;ccuvem Southern African women's law research. Research of this
Rature can be presented ar a largely descriptive level by giving an ac-
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count of the observed customary concepts and practices as they af-
fect women. Taking the analysis of such data further would, proba-
bly, involve teasing out the underlying principles and conceprs thar
underpin the way in which women are dealt with in local communi-
ties and 4ffected by local pracrices. Such analysis should facilitate an
approach that focuses on current and emerging customary practices
on the ground and how they merge with social, economic and legal
influences ro produce new norms. The ultimate object of the analysis
exercise being to compare the researcher's empirical data on local
practices, with earlier versions of the recorded customs and practices
and with written sources of customary law, such as judicial prece-
dents and textbooks.

The WLSA inheritance studies thar were carried out in six coun-
cries in Southern Africa had this as one of their objectives. In the
analysis of dara the concepts of law as process and rule-generating
and rule-upholding semi-autonomous social fields were employed,
and the results of this justaposed with legal centralist criteria for
identifying emerging customary norms. Thus the divergence be-
cween the customs and practices that were evolving and the higher
courts versions based on precedent was identified. In this way the fal-
lacy of treating customary law as if it functioned in the same way as
the imported common law with standardized universal rules applica-
ble across all ethnic groups, could be demonstrated.

The Supreme Court of Zimnbabwe had held in a series of cases,
that there was a general customary law that the eldest son was ap-
pointed the heir to his deceased father. In develaping a critique of
the superior court’s version of custornary law the decision making
processes in the fora, formal and informal, in which decisions about
the appointments of heirs were made, had ta be analysed. Thus it
was possible to identify and examine what influenced those deci-
sions, who took part in them, how the final decision was made and
on whar basis, This data was collected and analysed in all the re-
search areas. Then a cross-cut comparison was undertaken berween
the superior and inferior courts, as well as urban and rural inferior
courts, family councils and administrative bodies.

The data on the various aspects of the distribution process were
collected togerher, the cases and case studies carcfully scrutinized.
Thereafter comparisons were made between the recorded distribu-
tions and the final form of the distribution within the family.
Through this process it was revealed that the Supreme Courrs ver-
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sion of custom was far removed from the actual customs and prac-
tices of the people.
The underlying objective in such an exercise is to compile evi-

dence so that an effective case can be made to convince the court to
take a new approach to the ascertaining and application of custom oy
to encourage policy makers and legislators to consider reform of the
law. A further step would be to critique these conceprs and draw to-
gether other legal elements to build up a more situation sensitive and
dynamic conceptual framework. The significance of the formal
frameworks that determine the applicability of customs and prac-
tices in .lf.:gal disputes and the evidentiary rules thar govern the ad-
cussed in Chaprer 2.

- What emerges from such analysis is thar change is a very uneven
process and that local responses to new laws are, very much, a pro-
duct of the immediate social and economic conrext.

13.4.2 Measuring Uneven Compliance with International Law
Once the complexities of the local or national scene have been
grasped it is then possible to address international -appmache# to the
creation of global rights regimes. Paradigms for considering human
rights ought to recognize that adoption of their precepts is a long
term process and thar communities and countries respond ar differ-
ent rarcs and in different ways. For example State Parties to the UN
quens Convention (CEDAW) are under an obligation to submit
reports on their progress in implementing the paradigm for equality
o_f the sexes which the convention reflects, that of non-discrimina-
tlon. Article 2 of the Convention provides, inter alia, that State Par-
ties should adopr legislative measures o end discrimination, refrain
ﬁfqm discriminarory practices and take steps to eliminate discrimina-
tion across the board. I refers not only to the need modify or abolish
existing lass and regulations that discriminate against women, but
alsc to the need o modify or abolish customs and practices that ate
discriminatory. Thus a nation’s compliance with the CEDAW has to
btasse:m:d not only by measuring its performance in tcﬁ)rrmug the
genieral and customary laws that are applied by the state courts bur
also by examining living customs, practices and people’s normal pat-
terns of behaviour as they affect women. |
As shown by Anne Hellum’s study of the management of procre-
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ative problems among the Shona speaking population in Zimbabwe,
a comparison of de jure equality and de facto discriminarion is not
sufficient with regards to assess compliance with the Women's Con-
vention because of the complex social processes through which the
equality principle is filtered before it is adopred, adapred or resisted
in different social contexts and settings. The study is a very good ex-
ample of the conceprual problems that the complex and uneven
process of change in social and «egal» behaviour gives rise to. Hel-
lum realized while in the field how women, in coping with their pro-
creative problems, were relying on a mixture of measures, some
based on individualistic values and others in family based mediation
and solutions (Hellum 1998).% To explore these socio-legal devel-
opments that were taking place on the ground, she tried ro develop a
conceptual framework that broke the dichotomous analytical mould
of individual versus communal, folk law versus state law. the law on
the books versus practice and de jure equality versus de facto dis-
crimination. Thus she began to develop a conceprual framework
that recognized the uneven and complex process in which egalitar-
ian, fertility-neutral and individualistic marriage and family norms
were combined with patrilineal considerations through the medium
of local court practice, rraditional healing and problem solving in the
family. The normative outcome she termed «local laws. This term al-
lowed her to describe an evolving concept while she slowly built up
its meaning and content. In building this conceprt she also noted thar
there were multiple social fields in which these new family norms
were adopted or the old pamlincal norms were perperuated and
these she demarcated in rerms of rime, social, msnruuonal gendered
and classed space.

The term «local law» was also in a constant process of evolution
throughout her research. Initially it was only used to describe the
plurality of norms at play in the local state-courts in post colonial so-
ciety (LeRoy 1985). However, it was gradually expanded ro provide
a way of measuring the uneven and complex processes that take

33, Empitical women’s law rescarch in differenrarens of life and law shows thae the nu-

ances of human life and interactions do not lend themselves to stmple exercises of

oo_knparingnmd contrasting individual rights and community based entitlements as
a-way of assessing wheeher there is compliance of aot with the convenuion, The ne-
rion that group nghls SUPPTESS women's intercsts wheress group imierests some-
how suppress them, is one assumption thar needs ro be very carefully addressed’in
the assessment of current paradigms for delivery of equality between the sexes
{Bengzon 1992, Stewart and Neube 19972).
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place in the adoption of the equality ideal in procreative practice. Ul-
ely the concepr was extended to cover the outcome of the nor-
mative interplay that took place in diffecent mlc-gcnchng and
rule-upholding fora. She describes how she gradually built up the

concepr, thus:

‘o The term slocal lawn was first used 1o come ta grips with the inter-
_phay that pccurred berween spiritually sanctioned norms and legis-
Aared law in cases of dissolution of childless marriages in the com-
‘munity court. The substantive law practised in the community
churr did not always fit into the established conceprs of the custorn-
ary or general law of marriage and divorce. In line with Le Roy's
definition, [ used the term «local laws to characterise the hlcnclmg
‘of statutory law, state court customary law and lozl norms and
«considerations on which the outcome of the court proceedings wis
‘based. By comparing the similarivies and disparities berween the
process of interplay berween different norms and expecations thar
ook place in different conrexts and sertings, the term alocal laws
was gradually builv up to encompass a broader range of rule-gene-
rating and rule-upholding fields than that of the peost-colonial
courts. The outcome of the problem-solving that took place in the
family and through rraditional healing was also informed by 2 wide
range of norms and values, ranging from patrilined] condinuity to
gender equality whose strength was sitwational. As in the cases
which were dealr with by the community courr, the mixed ourcome
‘was a reflection of the mixed identities and affinities of the partics
and of the rhird parties who were involved in the resolving the
problems and dispurtes. Furthermore, in-depth analysis of case ma-
terial from the Nartive Appeal Court of Southern Rhodesia showed
that the Court's decisions were based on a mixwure of legislation,

Western considerations of whar was reasonable, and knowledge
about focal customs and practices, As such, the legal norms creared
by the Native Appeal Courr were neither customary nor Western,
bur a form of «local laww.s (Hellum 1998)

Eventually this new concepr became a way of measuring compliance
with international human rights standards that took the complex
and uneven process through which the equality principle is adopred
or resisted in different contexts and sertings.
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13.5 Analysing Law as Process: Actors and
Structures

A useful way of approaching analysis, perhaps as a complement 1o
other aspects of the research, is that of trying to understand how hu-
man actors through their activites can change the legal norms and
structures, As suggested in Chaprer 6, an actor and structure per-
spective may be useful in understanding the complex process of gen-
der and legal change in socicties where state law interplays with other
normative orders in different socio-economic contexts. This analyti-
cal framework assumes thar social and legal change takes place be-
tween human beings as individuals and groups,

A key demarcation mechanism used in the studies of changing
law and gender relations described so far is the semi-autonomous S0~
cial field. The concept of the semi-autonomous social field is an im-
portant tool in analysis as it is used ro group and categorize data so

that the volume of dara o be considered at any one rime remains-

within manageable bounds. Semi-autonomous social fields are also
characterized by their ability to genetate rules and enforce rules and
can be understood as an interaction within or berween a recogniza-
ble group of people — the actors.

MARY MABOREKE'S tesearch on homicide brides in Zimbabwe is
illustrarive of the fruitfulness of using the concepr of the semi-
autonomous social field as a boundary around different legal dis-
courses. The research topic was the custom of demanding a young
girl a5 compensation for homicide. According to custom the
family of the deceased may claim this type of compensation from
the killers family, The girl is supposed to give birth to a son who
will replace the deceased. Maboreke took the situation of a homi-
cide bride who was embedded in a chain of social and legal rela-
tionships as the starring point for data collection and dara analysis.
Two obvious social entiries or fields to be explared were the fami-
lies of the homicide bride and the killer. Other social groups were
gradually added to the study. The actions and discourses of the
various governmental and non-governmental bodies thar were in-
volved in this type of cases, such as the police, the child-care and
protection society and women activist groups were mapped. They
could all be analysed in rerms of actors that got invelved on the
basis of different customs and norms and with different interests

and means of power. Their impact on the situation of the young

girl who found herself in the junction between these seemingly
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conflicting norms, perceptions and power structures was explored.
The preliminary findings indicated thar the formal legal power in
erms of the penal code which made the custom a criminal offence
and the law enforcing institutions was weak. A powerful group of
actors was the traditional healers. The chairman of Zimbabwe Tra-
ditional Healers Association (ZINATHA) has for example empha-
sised the negoriability and the Rexibility of this custom. Tn an in-
terview he has suggested that the members of the two families in
their negotiation with the ancestral spirits who normally claims
this type of compensation, should make use of traditional healers.
Tn their dealing with the ancestral spirits they can negoriate ar-
rangements whereby payments are made in cash or cattle instead
of relinquishment of a girl as compensation. In this way the tradi-
tional healers ensure continuiry and changé in terms of new forms
«of inregration between customary law and national law. At the
same time they position themselves as the guardians of customs
-and practices and reinforces their own power (Maborcke 1996).

It is important to remember thar semi-autonomous social fields are de-
marcation tools; and do no more than indicare loose boundaries
around the interactions which the researcher, when she commences her
daca collection, assumes takes place between actors in various socio-cul-
wral contexts, They are, as pointed out in Anne Hellum's study of peo-
plé’s management of procreative problems in Zimbabwe, research as-
sumptions; that constantly have to be adjusted in the light of the re-
§l‘;;rcher's observations in the field (Hellum 1998). To ascercain the ef-
fect of the decision-making process in the family, the consultations
with the healers, and the decisions reached by the local courts, she paid
atrention to the wider social affiliations of the family actors, the rradi-
tional healers as well as the cactors in the court. This approach tran-
scended the boundaries of the healer, the community court and the
family in an attempt to uncover the interplay berween these fora and
other rule generating and rule-upholding entities. As the multiple
social affiliations of the members in the different social entities were re-
vealed they, in their wrn, gave rise to new assumptions as to who these
interacting rule-generating and rule-upholding entities were. During
Hellum's feldwork church communiries emerged as a significant and
imporrant rule generating and rule upholding entity, thar mierired care-
ful study in the way that they reglemented people’s lives.

Thaus as various semi-autonomous social fields are mapped their
interactions and intersections can be investigated and hypotheses as
to the way in which they influence cach other can be generated. If
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the researcher wants to comprehend this uneven process the various
actors have to be identified and preliminarily categorized according.
to their interest in the matter and their strategies and relationships ro
cach other mapped. If; for example, the researcher is exploring in-
heritance patterns and problems in families she will need to under-
stand the relationships berween the deceased and the various actors
who are interested in the estate. She will need to ascertain the inter-
ests thar these actors lay claim to in the estate and how they strategize
to try to obtain satisfaction of those interests, because these are
among the factors that will influence how the estate is handled. At
the same time the researcher might be trying to identify when and
where these interactions and alliances occur and how they influence
the process of estate distribution.

As a concomitant of this form of analysis the women’s law re-
searcher should be able o give an account of the various forms of
law, customs or practices that are used by the actors in the multipli-
city of relationships that are used to mediare and determine the
issues that are being examined. This kind of broad but direcred ana-
lysis provides an account of behaviour around strategic issues in
human interactions and how plural systems of law are used by the
various actors in an attempr to achieve personally desirable resolu-
rions to problems and conflices.

Janer Kabeberi-Macharias study of the control of reenage girls
sexuality in Kenya illustrates how the concepr of the semi-autono-
mous social field and the actors and structures approach can be used

to good effect:

KABEBERI WAS able to demarcate various reglementary bodies
that exercised control over teenage girls” sexuality and invesrigate
how this influence was generated and exercized and the extent of
this effect. She collecred data on teenage girls and cheir relation-
ships to actors who interacted with them and exercized overt or
subtle methods of control over their sexuality in different socio-
cultural settings; such as parents, aunts, schoolteachers and medi-
¢al personnel. The study was diachronic and sought to map how
the changing interests and concerns of the various actors involved
in the control of the sexuality of teenage girls contribured to
changing norms and perceprions. The lives and experiences of
three genérations of women within the same family in relation to
their sexuality and its control were mapped. Their experiences:
and perceptions of the issucs and methods of control were com-
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pared with earlier tecorded versions of the legal, social, culrural
and religious modes of conrrolling the sexuality of reenage girls.
These earlier accounts were sourced from historical accounts,
contemporary social science monographs, court decisions and the
legistation current in the different time periods (Macharia-

Kabeberi 1995).

This analytical framework revealed the changing nature and form of
the legal regulation of women's sexual and procreative capacity and
how the interests of various groups constitute a driving force in the
gontext of these socio-legal processes.

13.6 Theory Building: Law’s Influence on the
Position of Women

Al central research theme in women's law is, as pointed out in Chap-
ter 5, how law affects male and female behaviour. A significant ques-
tion in women’s law research is why do so many women fail ro use
legislation spm:tﬁcnl[y designed to improve their social and economic
conditions? The Women and Law in Southern Africa Research Trust
had this question in mind when it undertook a study of mainte-
nance in six countries in Southern Africa (Armstrong 1992).

As discussed in Chaprer 5 the law and modernization approach
assumes that the enactment of legislation will empower women pro-
vided they are aware of their rights. The actor perspective on gender
and Icgal plurnhsm, which was introduced in Chapter 6, assumes
that women's use of the law will depend on a wide variety of factors
like the socio-economic context, the race, class and religious orienta-
tion of the men and women involved.

Theories regarding women's use of the law can also be built up in
a grounded fashion th rough quasi-experimental comparative studies.
Ina comparative quasi-experimental research design for women’s law
we could include the following elements as ways of defining the pa-
tameters of the analysis. One would stare with a grounded percep-
tion of the problems that women face, then articulate the underlying
concepts that are generally used to delineate the problem. The next
step would be to ser out the theories and describe the existing no-

34. The example is drawn from 4 seminar discussion at the School of Law at the Uni-
wversity of Warwick March 1994,
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tions of the factors thar influence the existence or resolurtion of the
problem. The next stage is to try and measure the effects of the influ-
encing factors on individuals or groups and how this affects their re-
sponse to the problem. WLSAs maintenance study illustrates the use
of an iterarive data collection and on-going research process in a
comparative quasi-experimental study.

13.6.1 Problems, Concepts and Theories
A main objective of the maintenance study which was conducred by
the Women and Law in Southern Africa Research Project was to dis-
cover whar influenced married and unmarried womens choice of
statutory and customary solutions to their maintenance problems.
Initially the rescarch project took 2 legalistic definition of mainte-
nance as departure point. Maintenance was defined in statutes
throughout the region as uperiodic payments, usually payments in
cash or in kind from a legally responsible person o a dependant or
someone who cares for that dependant» (Armstrong 1992:34).
However, this narrow definirion of law and the awendant remedies
obscured the complexities of the decision making process for women
when faced with maintenance problems, Unfortunately it was only
at the analysis stage thar the problems inherent in a narrow defini-
tion of Jaw became apparent. In their critical review of the research,
which also was a part of the data analysis process, the researchers
concluded that such a narrow statutory definitions should have been
avoided in the initial stages of the research and thar they should have

adopted a research design which allowed them to explore all those.

influencing factors which in practice affecred the way women dealt
with maintenance problems.

What this example also illustrares is that behind che formulation
of the research problem there are underlying ideas or theories. In the
WLSA maintenance research design there were initial theories which
assurned that legal knowledge and the machinery of law were crucial
factors as far as women's use of the right to claim maintenance for
their children from the facher were concerned.

13.6.2 Influencing Factors and Measured Effects

Another aim of data analysis is to enable the researcher 1o compare
the initial theories with the empirical dawm collected in the field.
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“Through interviews and observations the researcher has probably

identified factors which she assumes have influenced individual
wornen’s choices of action. _

Not all influencing factors have the same significance in the ana-
lysis of the data and compiling the research findings. We need to dis-
ringuish between influential factors that can be changed, so called
action parameters and influential factors that canner be changed, so
called background factors. Examples of background fat;rurs- are rural/
urban, old/young and matrilineal/pacrilineal divides. There may, for
example, be significant differences between unmarried rural and ur-
ban mothers from matrilineal and patrilineal ethnic groups in their
use of maintenance legislation. In applied women’s law rescarch we
are interested in finding influencing factors that can be changed like
legislarion and education, that is so called actzon parameters.
~ Icis important in conducting the analysis to realize that there are
likely to be many influencing factors and that these often pull or
push the actors in different, conflicting, directions. A legal adviser
‘may advisc an unmarried morther to take court action against the fa-
ther of her child. Her neighbour may, on the other hand. have
warned her abour threats 1o bewitch the child if she takes the child’s
father to court. Thus the researcher should try to provide as com-
plete an overall picture of the wide variety of these influencing fac-
tors and also how different conrexts and sertings pulling the actors in
different directions. _

In the social sciences, unlike in the natural sciences, causality can
hardly ever be described as a pure cause-effect relation. Some useful
‘concepts 1o apply in analysis to help generate such explanations are
what Sayer (1992:103) has termed aausal power (influx) and causal
liability (suscepribility) factors. Human actors may react differendy
to the same kind of influx, or similarly to different kinds of influx.

Factors that have causal power are factors that interplay with
‘other factors 1o influence human behaviour. An important point to
‘keep in mind is that whereas the factor under consideration may
have influenced the choice of action, there are probably other fac-
tors (pressures) that interact to produce the actual course of action.
Legislation is a factor that is generally assumed to have causal
power. Whether in a given situation it actually has causal power will
‘depend on all the relevant and interactive factors and the circum-
stances of the problem. If an actor apparently behaving in accor-
dance with a legislated norm is ignorant of its existence then in that
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situation the legislation does not have causal power. By comparing
her initial assumptions concerning factors that have causal power
with the collected data, the researcher can build up a picture of the
complex interplay between different influencing factors in different
contexts and settings. Because of the wide variety of factors that dif-
ferent actors in different situations are exposed ro the social science
researcher can hardly ever identify and describe a pure cause-effect
relation.

The concepr of causal liability helps the researcher to identify and
describe the actor's suscepribility ro influencing factors. Put differ-
ently this means thar factors that have causal power have different ef-
fects depending on the suscepribility of the actor. In the mainte-
nance study, discussed above, the exisience of maintenance legisla-
tion combined with legal knowledge could be said to have causal
power; explaining why some women chose to sue for maintenance.
To explain why other women in similar situations who indicated
that they needed maintenance for children, made different choices
regarding legal action, it would have been necessary to look for rela-
tionships or conditions which caprure individual woman’s suscepti-
bility to such advice. The fragmented data that was collected nore-
theless gave rise to the assumption that some women may fear the
social consequences of taking legal action or have had prior experi-
ences that dissuade them from suing the facher in court. Based on
this fragmented data it could also be assumed that some women
would seek less socially disruptive courses of action to secure re-
saurces to care for the child. In this way the maintenance study gave
rise to new assumptions thar modified and refined the iniral as-
sumptions concerning the causal power of legislation and legal
knowledge. Even though in the maintenance research these assump-
tions were not actually tested.

13.7 Combining Qualitative and Quantirative
Data

Although the grounded theory approach due to its innovative char-
acter is closely linked to qualitative methods, qualitative and quanti-
tative data can be usefully combined in some studies, For example
Jennifer Okumu Wengi before starting her work on the resistance
courts collected data abour the number and composition of the
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ourts: Using this data she presented a useful background to the
i dy of women's roles in the courts (Okumo Wengi 1995).

-Amy Tsanga distributed a short questionnaire to a number of the
advice volunteers at the Legal Resources Foundation and analysed
their answers on questions related to legal knowledge. This analysis
provided a background for her qualitative analysis of factors influ-
encing the effects of using different modes of disseminaring legal
knowledge (Tsanga 1997).

In both these studies the quantitative material provides a back-
ground for the qualitative studies. Bur sometimes problems arise be-
cause the quantitative data has been collecred with an objective differ-
ent from that which informed the qualitative study. Also the units of
study may differ in the quantitative and the qualitarive clements of the
study: Thus conceprs that are labelled with the same tetm cannor al-
ways be meaningfully compared berween the qualitative and quantica-
‘tive parts of the study. For example problems often arise over the use of
rerms stich as family in census data where it may indicate a household,
whereas in qualitative analysis it may be used to designate a group of
persons, defined by their own terms (Mason 1994:90).

13.8 Dealing with Inconsistencies
Researchers are often faced, especially in case studies invelving a
number of different respondents, with problems of inconsistency
and conrradictions. Tt may even transpire thar within a single inter-
view the respondent is inconsistent in his or her answers leading the
reseatcher to question the veracity of the information.

Inconsistencies do not have to be eliminared but should be ex-
plained. Unlike the judge, the researcher is not secking the «truth»
mor the most authentic version of a custom or practice, nor the ver-
sion of events, which on the balance of probability, is the most cred-
lible. The more pertinent investigation is to try to uncover and docu-
meny the different versions of the story or custom thar are available.
Then 1o seck to explain why there are variations and inconsistencies.
Whar are the forces that underlie the different versions of the story
‘'or the different forms it is stated thar customs may take?

If the aim of the researcher is to describe and understand law as
Pprocess careful description and analysis of the inconsistencies in the
content of a custom, may provide fruitful insights into the process of
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evolurion of a custom, In such a study it is very important that the
researcher gives a thorough account of the inconsistencies thar were
discovered in the custom during the research. The researcher is not a
judge ar 2 jury but an enquirer. Thus an honest admission by the re-
sfra.rd::_cr thac there are irreconcilable versions of the custom or prac-
tice, is far more useful than an artificially imposed harmonization
(Moore 1994). | |

13.9 Validation of the Research Findings

A.crit.ic_al analysis of the collected data and the extent to which it can
constirute a basis for generalization and theory building, has to be un-
dertaken as a part of the final analysis. As pointed out in Cliapter 11
concerns over the quality of the collecred dara commences with the re-
search design'and continues throughout the process of daca collection.
In the Jast stage of the analysis the validity of the data needs to be care-
ﬂdlg t(?nsidern-d in relarion 1o the general conclusions, '

. Validation of research findings raises particular problems in inter-
disciplinary srudies like women's law. This is because social scientists
and legal scientists have developed different criteria to evaluare their
research fndings. Whether the criteria of social science or legal sci-
ence should apply, will depend on the purpose of the research, the
research q_t{cstions and the dara which has been collected to answer
_rh‘cse Questions. However; the increasing recognition of legal plural-
1sm and the need ro broaden the research techniques in legal and so-
a?ximgal' studies, blurs the boundaries between legal studies, social
science studies and other studies, for example histarical studies. Such
blurring means thar a variety of validity criteria may need to be
plied 1o different aspects of a particular study. "

13.9.1 Social Scientists’ Validicy

Four concepts of validity concern the social scientist (Yin 19
Strauss and Corbin 1990): o scientist (Yin 1984,

Construce validity. ‘This is the evaluation of th - :
used to obrain the data. B
External validity: This is determining how far the results of the srudy
can be generalized. | '
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Internal validizy: This involves an evaluation of the explanations or
interpretations of the suggested linkages berween various events and
gesults, Tracking assumed causal linkages and their validity.
Reliability: This refers to the capacity to replicate the study and ob-
gain similar dara in similar circumstances and location and 1o pro-
duce similar results in the analysis,

“The first concepr, construet validity raises the question: Does the data
provide relevant and pertinent information about the chosen subject
‘of study? For example does the data from court records on mainte-
‘pance mirror the existing types and numbers of maintenance con-
flicts among spouses in the sociery at large? At this point there is ob-
vious lack of synchronization between the concerns of social scien-
stists and lawyers. While social scientists are concerned with how
‘widespread certin types of problems are, the legal scientists will
‘want to focus on the legal problems thar are revealed, regardless of
‘how widespread they are in society.

The concepr of external validity has been criticized by qualirative
‘researchers because this form of validity eriteria was developed for
‘quantitative studies (statistical sampling theory). Such criteria are
not really relevant for qualirative studies aimed at theoretical sam-
\pling and analytical generalizations. In some qualitative studies theo-
retical conclusions are based on the study of one extended case.
However, the underlying principle of external validity criteria is use-
ful for the qualitative researcher. As, if the conclusions are supported
by other case studies the research will be more credible. For this rea-
son a research design and analysis framework that accommeodates
‘multiple case studies has obvious merits.

Likewise, new research which deals with related issues and prob-
lems may benefir from revisiting the same feldwork sire. By revisit-
ing the same field it is possible w add a historical dimension to the
previous research. In this way insight into the process of changing
law and gender relations can be built up. Thus a careful description
of the research methodology and methods helps subsequent re-
searchers to pursue the same general research process and either con-
firm or critique the earlier research findings: External validity is of
particular importance in applied research, where €. g. government
bodies or NGO's want to use the results in administrative decisions
or preparation of legislative reform.

The concepr of internal validity is especially relevant for causal or
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explanarory studies. (Descriptive studies are not judged by these cri-
teria.) Women's law studies which set out ro investigate whether the
gender of the judge or the prosecutor influences their decisions or
performance, will have to consider the internal validity of their
study. An example is the American legal realist tradivion that rejects
explanations of the outcome of the court case that are based solely
on the text of the judgement. Such explanations will rarely have in-
ternal validity because many other factors are likely o have influ-
enced the way in which the decision was reached. For example the so
called school of «breakfast jurisprudences asserts thar the behaviour
and the reasoning of the judge is influenced by whether he had a
good breakfast before he went 1o work. This is a metaphor for
exploring the judges social and cultural background in secking ro
understand the nature and form of his or her judgements. The
impact of such factors are not easy to study thus although the influ-
ence of the personal factor cannot be fully rejected, it is not  fruitful
exercise in a study aimed ar generalizations, The internal validity of a
study will thus depend on the relevance of the chosen factors, their
causal power and their causal liability as described carlier in this
chaprer. '

The reliability of the research findings can only be monitored if
the research report contains detailed descriprions of the procedures
followed during data collection and analysis. The reliability is satis-
factory if another researcher in an absolutely similar situation using
the same procedures arrive at the same conclusions. This is very
difficult to carry out in practice and a «good guideline for doing
case studies is therefore to conduct the research so that an auditor
could repeat the procedures and arrive at the same results» (Yin
1984:40).

13.9.2 Validity in Legal Science

As pointed our in Chapter 3 there are many different schools of ju-
risprudence. A strict legal positivist would draw a narrow boundary
around the definition of law in order to distinguish it from the social
sciences. Although legal realism, like legal positivism, is centralist in
its orientation, a scholar from that school would draw a wider
boundary around the definition of law to take account of empirical
sources. For both these schools of jurisprudence law is seen as a social

fact which can be observed and studied as with other social facts.
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However, the schools differ on the factors that are relevant in analys-
ing the development and operation of the law: The legal positivist
bases his or her accounts on the study of the authoritative sources of
law, primarily legislation and recorded decisions from the supreme
court (see Chaprer 3). The criteria of validity used here is whether
the interpretation of the authoritative sources of law is reasonable
and meaningful. -
_ [nn the realist tradition a statement a5 to what constitutes the ap-
plicable law at that point in time is treated as an indication of the de-
plsxuns'likcly to be reached by the superior courts in similar cases. By
extending this analysis to take account of empirical findings on how
a judicial officer reasons, a wider range of sources than that of the
positivist school of jurisprudence is included in the an‘alysis'o'f legal
decisions. Thus it is argued that decisions which are reached by the
courts cannot be fully understood within the narrow framework of
legistation and precedents (Holmes 1897:457, Ross 1953, Eckhoff
1993, Bernt and Doubler 1993). Legal realism, and particularly the
aconsequence oriented» school of thought at the Faculty of Law at
the University of Oslo. has promoted the significance of legal re-
search based on empirical data in the development and functioning
of law and legal policy. o
' Thus a challenge for polycentric jurisprudence, which seeks to
identify law created in other fora rather than treating law in the
courts as its focus, is to establish alternative validity criteria. Kctsche:r
has as ?oinmd out in Chaprter 4, argued that the practices and con-
siderations which are made in fora outside the scope of legislation
and supreme court jurisdiction, must depend on the quality of the
argumentation and whether it is in accordance with the argumenta-
tive patrerns of legal science (Ketscher 1990:80). -
~ In the Southern and Eastern African context chis is reflected in
the problems of shaping the analysis that arises from data on new
customs and practices and determinations in alternative fora into ac-
ceptable forms that could pass the gateways of formal legal argu-

ment,

13.9.3 Validity Criteria in Women’s Law

To work out validity criteria for studies chat set out to describe the
position of.wameu under customary law in the contexr of rapid and
uneven social and legal change, is a major challenge in contemporary
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Afican women's law research.?® Dawa from fieldwork only provides
an «instano: picture of current customs and practices. Thus, the re-
searcher who wishes to describe and understand the position of
women in law and society with the eventual aim of feeding this
knowledge back into the legal system, must be able to build her con-
clusions on data which add dimensions of ime and space to the ob-
servations made in the different fieldwork sites.

A recurrent question for the women's law researcher is that of the
status of fragments of customary law that are referred to in disputes,
court decisions or out of court setdements. The identification from
these various sources of cases that deviate from the existing assump-
tions abour the content of customary law, poses the question as to:

‘whether customary law is changing even though there may be insuf-

ficient evidence based on the limited case muaterial to conclude that
the underlying norm has changed.

How can the researcher further her grounded suppositions
about change? Perhaps it might be possible to demarcate fields
where the new normative pattern is considered as binding. Perhaps
changes in the recognition and applications of norms can be cap-
tred, by determining whether there has been a decrease in in-
stances of the old norm being used as the basis for decision mal-
ing. The question might be asked whether it is possible to trace
changes in the approach of different law enforcing institutions to
the problem?

Assessment of validity will depend on carefully considering the
respective weighting of supporting and conflicting dara that consti-
wite the evidence pur forward to support the conclusions thar are

drawn in the research.

13.10 Conclusion

The interpretation and analysis of the fieldwork dara is the most
complicared part of the research process. The objectives of the re-
search will in many respects determine the process of analysis. It is
easier to give a purely descriprive account of whar was found than to
try to explain causal linkages and their consequences. The researcher
has to determine what needs to be done and how to do it, however,

35. For validity eriteria relaved 10 empirical studies, see 2.8, WLSA Zimbahwe 1994
and Hellum 1997,
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we offered some thoughts and suggestions on the tools that mighr be
used in the analysis of the dara,

- Tt cannor be over emphasized that data analysis and data collec-
tion are parallel processes that go hand in hand throughout the re-
search process. In women's law, as in other forms of qualitative re-
search, the research process is iterative, the researcher has o go back
and forwards within the research process drawing threads together
and determining the directions to be taken ar all stages.

To help in grounding and directing the analysis it is important
that the rescarcher keeps a careful record of the research and analysis
processes. Thus a key recommendation in the next chaprer, which

\discusses the writing of the research report, is thar the researcher
starts shaping and writing the report at an early stage in the research
 Process.
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14
Writing the Thesis
or Research Report

Summary: This chapter discusses ways of presenting research reports
based on qualitative empirical rescarch. The first section outlines the
imajor components of a research report. This is carried out by focus-
ing on the audience or target groups o which research reports and
other academic writings might be directed. The second part focuses
on the task of report writing: Namely different forms of dara presen-
ration. Logistical considerations such as starting your writing as the
research proceeds, preserving the ananymity of informants whilst
ensuing dara verification, methods of data presentation, presenting
the analysis of the data. Finally this chapter discusses ways in which
the writer can review her own work.

14.1 Introduction

The researcher who has been following the suggestions in this book
tha she should start the analysis ar an early stage in the feld work
and commence preliminary writing up of data and findings whilst
still in the field, should find when she reaches the stage of actually
writing up the report that the format is fairly clear and that there is

already a wealth of partially organized material 1o be incorporated

into the ext.

However, many researchers find that the stage of the final writing
up of the study or project is the most difficult parc of the research
wsk. It is-at this point that the researcher is commirted to make deci-
sions about modes and styles of presentation, whether to presentin a

‘highly stylised academic formar or a more simple and accessible

form. The researcher mighr decide that the data needs to be pre-
sented to different audiences in different ways and in different

forms,
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14,2 Getting Started

Whichever form of presentacion is finally decermined upon, a precise
formulation of the problem serves as a useful guide to borh the au-
thor and the reader and, often, facilitates the formulation of chaprers
and headings through out the report. At this point the researcher has
to review the objectives of the study, the methodoelogies used and the
major research questions asked,

Once the objectives are clarified the researcher then needs to con-
sider the format the final work should follow. To a large extent this
will depend on the targer audience for the final product. The initial
version of the report should be directed towards the most sophisti-
cared of the possible audiences, simpler or more refined versions can
then be produced as «spin offs». The rationale behind this is that
only when all the dara are subjected to the tigorous processes thag

take place diiring the writing phase, can a holistic picture of the re-
search be builr up.

14.3 Audiences and the Objectives of the
Research

The rarger audiences can be identified in a number of ways, firstly b)r
going back to the objectives of the study and derermining what it is
that was to be achieved and who would facilitate this such as politi-
cians or lawyers, women's activist groups or perhaps development
agencies. Secondly a mental review of the actual research process will
help the researcher to decide whether there are events or issues that
need to be expressly addressed in the report with the idea of achiev-
ing specific results. Again this will lead ro the identification of target
audiences.

Thirdly, the audience is predetermined where the research has
been formally commissioned or a thesis is being written. These situa-
tions will dictate much of the direction and formar of the report.

It may not be possible to aim atr two audiences as different as a
thesis review commitree and a non governmental organization assist-
ing women in the same work. Thus it may be necessary to write the
more formal thesis and thereafter produce a more suitable version for
the NGO,

Commencing the writing process without identifying the target
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groups or audicnces and considering their requirements and needs as
well as the ohjectives of the researcher, is a fundamental error, failure
to-do so can mean a grear deal of unnecessary recasting and editing
of the work.

14.3.1 Different Audiences, Different Needs:

Onice the primary target audience has been identified, the researcher
needs to consider the appropriate style and formar to engage the ar-
tention of the audience and achieve the intended results.

For academic works such as theses there are usually loosely pre-
scribed requirements and conventions as to the forms of presenta-
tion, but these are rarely written in stone and the creative and inno-
vative author can turn a thesis into a well written, profound an com-
pelling piece of reading. Commissioned research reports sometimes
haye to follow a predetermined format and even the style of presen-
ration may be fixed.

Where non specialist audiences are being rargeted, such as politi-
cians or the public ac large the style usually needs to be direct and
immediate as such persons are rarely prepared to read through vast
volumes of rext. For politicians, policy makers and development
agencies etc., there is usually 4 need to succinetly pur the case, under-
take a brief discussion of the main issues and then present a carefully
worded conclusion and recommendations section, The recommen-
darions need to be simply expressed, logical. practical and imple-
mentable.

For the lay public the method of presentation is similar bur a
more graphic style may be needed, perhaps with extracts from case
studies and ideas abour how they can lobby for change or can carry
out reforms within their own immediate circles. Later in this chaprer
various styles that can be used are discussed.

In discussing the writing process our first focus will be on the
production of a thesis or dissertation. Most other forms that reports
might take are adaprations and modifications of this style.

14.4 Theses, Main Components
The targer audience are the thesis examiners or the thesis commirree.
Obyiously you are aiming at ensuring thar they trear your efforss fa-
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vourably. A carefully crafted, well argued and documented account
of your research and your findings is an obvious pre-requisite to suc-
cess,

Compliance with the formal requirements and adherence to the
prescribed format for the thesis is very important as is striking the
correct tone and level in your writing.

[n Chaprer 7 the need for the researcher to show how the re-
search ropic was derived, the background to the study, the context of
the research and the research objectives was discussed. Exactly the
same basic content needs to be addressed in the introduction to the
thesis. The researcher should also critically evaluate the choice of
topic, the assumptions and the topic formulation.

In a thesis it is essenrial that the researcher displays a sound
knowledge of and a critical examination of the relevane literarure in
the field of study as well as a critical evaluation of previous research
in the field. She must also explain the anticipated contribution of the
study to the existing knowledge in the discipline. In essence this
means éffectively communicating the academic context of the work.

The researcher needs to carefully consider the most appropriate
and effective ways to present the data and the findings so thar they
clearly answer the research questions o, if this is the case, why the re-
search questions cannot be answered as expected. The presentation
of the findings and the data needs to be tigh, logical and highly ana-
yrical. What must be displayed is that there is clarity and direction
in the analysis, that the dat is appropriate and sufficient to answer
the research questions. It must also be demonstrated thar the con-
cepts employed and developed in the work are apposite, Above all
the work must have academic credibility in thar the findings and the
conclusions are valid and sustainable.

To this end it is important thar the methodology section has a
clear account of the data collection procedures that were used and
why they were used. The reader should be able to, metaphorically,
look over the shoulder of the researcher, understand her assump-
tions, axioms and aims, the process of the research and the data on
which the conclusions are based. It is also important for the re-
searcher in her writing to be self-critical and to make a frank evalua-
tion of the work which includes her known biases, her theoretical
perspectives and orientation. A major failing of many theses is that
they are written in impenetrable sociological or legal jargon. Simple
direct well construcred language is what is required.
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The women's law researcher in writing up a thesis or report has to
put particular emphasis on some of the writing process that
are sometimes inadequately addressed. We discuss these below.

14.4.1 Research Methodology and Methods

Qualitarive research and especially the grounded theory approach is
often innovative, this is especially the case in women's law. Where re-
search is likely to be innovative and even unconventional it is very
important that a full description is given of the research methodolo-
gies relied on and the methods employed. Obviously this is appro-
priate ro theses and formal research reports. More directly targeted
reports do not need to have elaborate methodology sections but it
should be clear to the reader how and why the data was collected.

All too often the merhodology section is a brief and somewhat
dreary section of the report. Contrary to this it should be regarded
and written as a very important part of the report. This is especially
so for the rescarcher in 2 new discipline like women's law as it gives
guidance to future researchersas to-routes ro follow. It also allows the
reader to evaluate for themselves the likely validity and comprehen-
siveness of the data and the Endsngs A style of writing rhar is appro-
priate for the methodology section is the confessional tale.® In this
way the rescarcher can lead the reader through the methods that lead
to the uncovering of the data and how the data was analysed. Stages
in the grounded research process can be explained and problems en-
countered in the field or changes in plans and methodologies can be
discussed.

It is normal o include in such a section tables of persons inter-
viewed, records perused, the geographical and socio-economic areas
that were researched. As with all other aspects of report writing, the
author has to balance a full and informative account with one thar is
just a long list of places and names. One approach is to ask: What
would someone following in my footsteps and doing similar research
need to know? This would obviously include the pidiﬂls as well as
positive guidelines, but these should be kepr to the main signs posts
and major issues, there is no need to cover every litde detail.

36. Some ideas for different presenrations are given later in this chaprer
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14,42 Literature and Law Review

This is a somewhat problemaric area of report writing as the lirera-
wure review should not overwhelm the document. On the other
hand in many legal studies the bulk if nor the whole of the report is
taken up with what in other disc:plincs would be a literature review,
that is an analysis of the current position as described in books, arti-
cles and an analys:s of the case law and statures. The empirical re-
searcher in women's law needs to balance a therough understanding
of the current legal position and the commentaries there on, as well
as marerial from a number of other disciplines while leaving room o
deal with the empirical data and their implications.

Whether the literature and law are to be presented as separate
Chapte:s so as to establish a point of dcpa.rturc for the smdy or wo-
ven into a critical evaluation framework in constant juxtaposition
with the findings, needs to be derermined.

Which ever method is selected it is very important to ensure that
there is a review of both the literature and the law so that the report
and its contents are located in the appropriate legal and social per-
spectives, As we have suggested the format is flexible, in facr it is
easier 1o say what the reviews of the literature and law should nor be.
They should not be merely a précis listing of the available literarure
in the field, nor should they contain a long and boring history of the
legal system and the development of the law in the area under con-
sideration. The questions to be asked by the researcher are: Does this
section of the work set the scene? Does it explain the current posi-
tion? Is it interesting and dynamic to read? Most importantly, is it
relevant, does it stay within the bounds of the thesis sentence and the
key words that were used as the boundary markers during the re-
search?

14.4.3 Presentation of the Data, the Analysis and the Findings
If the advice about the formulation of the research problem has been

followed, the presentation of data and the analysis of the data and

the findings should not be too complicated. The issues to be dis-
cussed and the evidence to support the conclusions ro be drawn

should be readily to hand and largely formulated as the write up

stage is commenced.
The documentation of the research results, that is whether to
present the dara in a quantitative or qualitative way, may raise prob-
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lems. Some scholars and many politicians believe in and are only
kady to be convinced by tables and figures. On the other hand

many readers find figures and tables boring, especially where their
ncadcrmc training has not prepared them ro undersrand such forms
\of dara presentation. Which form of presentation is chosen, or
which form predominates will depend on the targer audience.

If tables and figures are to be used, they must be dlear and effec-
tively presented with an adequare explanation of their content and
relevance to the study.

A good example of this is the foﬂuwmg extract from RT,
‘Nhlapo's book Marriage and Divorce in Swazi Law and Custom
{1992):

THE SWAZI (CUSTOMARY) COURTS
BY REGION

Judicial Commissionar's Coun

Higher Swazi Coun of Appe!
l

|
_Swaziccltj‘:dmal Swazi Court of Appeal

| Sz Cos _

MANZINI HHOHHO LUBOMBO SHISELWEN]

Bhunya 1 Nkanini 1 Big Band 1 Hiatikulu 1

‘Mankayane 1 Mbabane 2 Lubuli 1 Hiuti 1

‘Manzini 3 Piggs Peak 2 Lomahasha 1 Nhlangano 1
_ Siteki 2

21 Swazi Courts of first instance may not all be in operation at the same tims,
mmwmmlmmmmmmpm

2 mmmmmdwsﬂmmmmmwmmw
Nkanini in the Hhohho region respactivaly.

3. The Highar Swazi Court of Appeal sils at Lozilha.
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An example of a simple rable is one extracred from the WLSA Zam-
bia 1994 Inherirance Reparn:

Table 4: Lusaks Subordinate Court Rocords -Chikwa Road

Year Total Number of Inheritance
' Civil Cases Related
1987 84 3
1988 104 ]
1989 85 2
1990 3] 3
1891 37 2
1592 124 8

All the inheritance-related cases were identifled by the Clerk of Court.
c) The High Court
Inheritance-related casea may either be commenced at the High Court
or go there on appeal. In the High Court we had to use research
tahle below gives the picture for Lusaka High Court.

Table 5: Lusaka High Court Records

Year ‘Total Number of Inheritance Related
1987 6001 15
1988 2456 12
1989 1867 11
1980 2085 i
1981 3083 15
1982 2858 3l

The nurmber of cases might not reflect the exact number of (nheritance-
files were with the judges or magintrates handling them.

14.4.4 Discussion

After the presenmtion of the findings the researcher can move di-
rectly to the stage of drawing the conclusions. However there is an
interim stage that it might be useful to pursue in some studies, and
that is a discussion section or chaprer which draws together the
threads of the work and considers the broader implications of the
findings. _

This format is also useful where in depth case studies are pre-
sented and analysed. A discussion chaprer gives the author the op-
portunity to compare and contrast the studies which have been ana-
lysed case by case in the findings chaprers. A discussion chaprer also
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facilicates an analysis of cut through factors such as gender, socio-
economic factors, coping strategies or other pertinent issues that are
difficult to address holistically in the findings chapter.

14.4.5 Conclusion and Recommendations
The conclusion of the research report with, where appropriate, the
eventual recommendarions is all decisive. It is the most read part of
the report, and the researcher must ensure thar the conclusions Aow
from and through the body of the report. The conclusions must ad-
dress the research questions, verify or disprove the assumprions thar
informed the rescarch process. The conclusions must be carefully
drawn and meticulously described. One way of resting whether the
conclusions are adequarely drawn and stated is to ask whether or not
the «So What?» query still persists. Whar we mean by this is whether
or not the researcher has ar the end of the day tied up the loose ends
and answered the pertinent questions posed. B

For example in research into women and land righs if all that has
been presented, is a caralogue of the rights of women without any ef-
fective discussion of what these mean for individual women and how
problem issues might be dealt with, then one can say of the research,
#So What?.

14.5 Some Possible Structures for Presentation

So far we have discussed targer audiences and the main components
of the thesis or research report. We now mowve onto a consideration
of various structures and composition styles thar might be employed
by the researcher.

Although theses and some research reports have to adhere 1o fairly
specific guidelines, these are more directed rowards broad issues of
content. The researcher has, within those guidelines, a varying degree
of discrerion as to just how to organize and present the data.

The content of a report can be organized in different ways. We
now tumn to a discussion of a number of typical structures and how
these are used to present different types of data and to suir the vari-

ous parts of the report (Yin 1984). Providing that the components

fiv and flow togerher the same report may reflect different structures

and data presentation styles.
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14.5.1 Linear-analytic Structures
This is one of the most common structures used in thesis writing and
it was discussed earlier in this chaprer. The researcher has fexibility as
to the order of the disposirion of the chaprers, bur the major compo-
nents must be present. Namely the topic, the formulation of the prob-
lern, the literarure review and justification for the research, the metho-
dologies and methods used, the findings and the conclusions.
However, the researcher has, as we have already mentioned, dis-
cretion to use a multiplicity of different ways, within that structure
to present her findings and conclusions.

14.5.2 Comparative Structures

This is a structure thar can be used as an entity on its own or it could
be employed in specific chaprers under another overarching struc-
ture.

Comparative structutes in this context are not designed to com-
pare data but, rather use a process of comparing the dara to theories
and hypotheses that are either pre-existing or generated by the re-
search. Alternatively the effect of different theories on the analysis of
the same data might be compared. The comparative approach is
linked to the discussion in the previous chaprer of different theoreti-
cal perspectives and how they might be applied to the dara.

The WLSA Zimbabwe 1994 report uses the comparative ap-
proach when presenting the findings from the field on the customs
and practices of the people as uncovered in the field and moving
onto an analyrical discussion of those vis a vis the decisions of the
courts. Equally, comparative structures may be applicable in studies
where the researcher is concerned with folk views on norms and rra-
ditions, This structure is also appropriate were the data collected is to
be compared with common sense explanations of social phenomena
or contrasted with various scientific explanations.

This is a presentation mode thar also lends itself to the portrayal
of the different perceptions and experiences of different people in re-
lation to the same event or phenomena. An example of this is the
Orieno Wambui case from Kenya:

THE CASE involyed conflict berween the widow and kin of a de-
ceased man over his burial. Many books and articles have been
wrirten abour the case, and various theories have been advanced
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about the eventual ourcome of the case. In court, each side pre-
sented a different version of the facts underlying the conflict. The
judges had ro reach a decision as to which of the different accounts
should be taken as the weruths. The courts decision relied on the
account of events presented by the kin. Bur these facts can be de-
scribed as but one version of the events and, undoubtedly, col-
oured by the legal arguments that underlay them. However, as a
researcher you are not confined to one single version that has o be
adopred. If the formar of a social science case study is used, one
would probably choose to present the facts in these two very dif-
ferent versions, the widow’s and the kin's, The two contrasting sto-
ries and their respective influence in the courts and in the society,
are crucial elements in the analysis and explanations of the events.
They could probably best be reported in a comparative scructure.
Thus analysis of the competing interests and the social pressures
and forces in the case can also be undertaken using a comparative
structure. Using such a format the case could also be used as illus-
eration of different theories about the role and position of women
such as one thar deals with che continued suppression of women
in contravention of reformatory legislation. Likewise ir might be
used to illustrate a discourse on how customary norms represent
an obstacle to the shaping of a nation state (Bentzon 1990, Ag-
imba 1987).

14.5.3 Chronological Structures

These are useful structures where studies are diachronic and cover

events over a lengthy period or defined series of time frames. Here

the sequence of the findings chapters or sections might be arranged

in chronological order according to the different phases of the stud-
ied phenomenon or the different phases of the study.

This approach might also be appropriate in explanatory case
studies or quasi-experimental studies where the time sequence of the
«experiments» constitutes the chronology. Research within a quasi-

‘experimental set up is used in a study by Amy Tsanga’s doctoral the-
sis Taking the Law to the Peaple: The Cases of Legal Fducation in
Zimbabwe:

THE OBJECTIVE of Tsanga’s study is an evaluation of a legal lirer-
acy program initiated by Harare Legal Resources Foundation and
directed towards the rural population. As part of the study the sig-
nificance of the reaching methods is tested. Accordingly the use of
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pamphlets written by lawyers and read aloud by advice volunteers
is compared with the use of drama, song and posters. The first
menrioned method was as the only one used from the start of the
education project and before the beginning of the study. The re-
ception of the pamphlets by the groups of local population was
mixed, The rescarcher assumed thar the negarive reactions and the
‘indifference towards some of the pamphlets might be caused by
the language used by the experts and the form of presentation dic-
tated the advice volunreers. The alternative methods were intro-
duced in the scheme and the functioning of the use studied by the
researcher and the different methods compared (Tsanga 1997).

In this kind of study the presentation of dara in a chronological
strucrure followed by cross analysis in a comparative framework
would be appropriate.

A chronological structure is clearly indicared where the researcher
is studying court usage over a period of time or at different points in
historical time. It is alsa appropriate where there has been legislative
reform and intervention, and mapping of the effects of the change is
a critical part of the presentation of the findings.

Similarly if the researcher is interested in portraying the differ-
ences berween generations in their understanding of and atritude to
selected phenomena, a chronological structure is indicated. A study
like Janer Kabeberi-Macharia's study of control of reenage sexuality
across various generations, discussed in earlier chaprers, might be fi-
nally presented in this kind of format.

A chronological structure can be used with a linear structure and
alongside other parts of the work thar follow a comparative struc-
ture. For example the findings might be presented in a chronologjcal
structure and the discussions and conclusions might uiilize a com-

parative structure.

14.5.4 Theory-building Structures

This is a mode of presentarion that is appropriate to the presentation
of grounded theory research. Although it utilizes the general direc-
tion of the linear structure the text shows how the interactive and
iterative process took place, Ir facilitates an ongoing discussion of the
development and or refinement of theories as the dara is collected.
This structure may also fit well with a choice of the composition
style named confessional tale (see below).
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The rext follows the research process in the interplay between the
collection of dara and the analysis and the development of the re-
searcher’s understanding of the field of interest. This structure can be
used in explanatory as well as exploratory studies and can be used o
give readers an opportunity to assess the validity (logic of analysis) of
the study,

The researcher might, especially in grounded and exploratory
studies, prefer to lead the reader through the stages thar she as a re-
searcher pursued in her work. Thus the initial problem formulation
may have been gencral or vague or even different from the final ver-
sion. As the issues are clarified and refined as the dara is collected and

‘through this interactive process the problem becomes more specific
and detailed. In such research the increasing understanding and in-
sights into the problem which leads to its expansion and/or clarifica-
tion should be described, not appear merely as the end resulr.

A GOOD example of such a report that explains how the research
problems were developed and refined by the research process, is
the WLSA Zimbabwe 1994 Inheritance Report. The authors are
frank about the way in which the research process developed and
how the investigation of customs and practices was responsive t©
the findings in the field. In fact it mighr be argued thar this uncov-
ering of che true dimension of customs and the methods used o
carry it out; lay at the heart of the research process. Thus a major
finding was the technique of deconstruction and reconstruction of
customary law and pracrices.

14.5.5 Suspense Structures

This structure involves the making of a provocative, challenging or
starcling statement very early in the work. In this way the researcher
indicates that she is going to reveal, as the work continues, new and
interesting results or substantive challenges to existing wisdom.
When this structure is applied, challenging answers to questions
abour a certain phenomenon are presented early in the work or 2
particular chaprer. In this way traditional wisdom can be confronted
with scienrific discoveries or research results. The remaining parts of
the work develop and discuss the ways in which the researcher ar-

rived at these theories and explanarions.
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AN EXAMPLE of this structure is the WLSA Zimbabwe Inheritance
Report which presents, very early on in the study, the conclusion
thar the customary law of the superior courts is severely dislocared
from the customs and practices of the peaple. Thereafrer the dara
that prove this point and the implications of the findings are ex-
plored from various perspectives.

This is a structure that, when comibined with 2 theory building
structure, provides a sound framework for deeply analytical and crit-
ical studies where new theories are generated and old theories chal-

lenged.

14.6 Composition Styles: Presentation of Data
and Analysis

Once a structure or structures have been roughly setded on, the
more detailed process of deciding how within that structure the data
and findings are to be presented can be determined. The researcher
needs to decide how best 1o present the various different kinds of
data collected from the multiplicity of sources in the field. Van
Maanen in his provocative and highly entertaining book Tales of the
Field suggests various ways of presenting the field dats, and 1o 2 cer-
tain extent which data to present w the chosen targer group (Van
Maanen 1988).

Van Maanen distinguishes between three main forms to be found
in publications on fieldwork made by social scientists: realist tales,
confessional tales and impressionist tales. We suggest that the
women’s law researcher seriously considers such styles bur there is
also merit in presenting some of the data from the field in a more le-
galistic framework. In a legalistic framework the case is presented as
an adversarial process with the stages of the litigation and dispute re-
counted and the findings carefully analysed and presented.

14.6.1 Realist Tales

This style of writing is the most commeon used in academic writings.
The writer appears as a dispassionate third-person voice, confident
that the world recounted is the real one. Only that which the partici-
pants in the studied activities say, do or think are visible in the text.
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“The focus of the tale is a restricted one; tied 1o a particular problem
posed in the opening paragraph of the text and more or less resolved
by the conclusion. Material is organized according 10 topics, and
problems relevant to the fieldworkers conceptual and disciplinary
interests. The acrivities of the researcher/author i$ presented sepa-
rated from the account itself, in a chaprer on methods. The re-
searcher usually employs this style within a standard linear structure.
A brief examination of 2 number of theses in the social sciences usu-
ally reveals thar this is the predominant format for such works,

14.6.2 Confessional Tales
While realist writers take whar the author knows as their subject
matter and more or less ignore how they arrived ar their findings, the
confessional writer takes the author as the subject matter and ex-
plores the research processes and what was found, describing these
processes in detail. The confessional tale springs from concern about
the critical evaluation of the dawa and the research methods em-
ployed. It also contains an implicit eritique of the assumption that a
researcher in the social sciences can go out and find definitive data or
explanations about events. Ir is a style that can be used in studies
where there has been disciplined fieldwork and close atrention paid
to the epistemological problems in social science. Such as unpacking
and analysing the different perceptions of the world held by obsery-
ers and the observed. Confessional writing is concerned with, for ex-
ample, «how the fieldworker's life was lived upriver among the na-
tivesv. The research work itself is often presented separately from the
description of the field of study, which might be located in another
part of the report or in another publication. As a style it is a good
way of raising the issue of the validity of the collected information.
Such a style can be employed to good effect in the introduction
and methodology chaprers of a thesis which follows a linear struc-
ture.

14.,6.3 Impressionist Tales
In contrast to the two mentioned forms of tales the impressionist
tales attempt to bring the vknowers and the «known» together. It is

often best empluycd as an oral presentation, that is as the anecdoral
behind the scenes ralk of ficldwork. Reconstruction in dramaric
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form of those episodes the author regards as especially notable are a
hallmark of this style. The participants are presented as personaliries,
not types. The tales try, as do impressionist painters. to capture a
worldly scene in a special instant of time. The impressionist tale may
be enclosed in realist or confessional wle. There could be parts which
describe the location and scene set of interviews and observations.
You can also describe your role and position in the research scenario.
This is not likely to be a dominant style in scholarly work. But it
provides a reﬁ:eshmg diversion for the reader in what may be mainly
documenrary marerial.

14.6.4 Voices of the Informants

A fundamental poinr in deciding on the method to present the
qualicative dara is thar if the researcher is investigating women’s lives,
these cannot be reduced 10 mere numbers and staristics. It is the
lived reality that is the most important part of the dara. Every story
will be different and it is these differences and the responses of
women and other people to their problems thar are, often, the criti-
cal elements in the study.

When considering how 1o present the data the researcher can be
‘guided by the purpose and direction of the study as there is a very
close connection between the overall aim of the study as reflected in
the research ropic; the methodology used and the final presentation
of the study. A method that can be used in this context is thar of il-
lustrating the findings by the use of the voices of the men and the
women who were interviewed or observed.

An example of this rechnique is to be found in the Zimbabwe
WLSA Inheritance Repart:

THE SbH-_IECT of ukungenwa® caused heated debare at the
Niayi?® group interviews. When the subject of ukungenwa of the
widow came up for discussion, all the women present, except for
MaTshabala (che chief’s wife) and MaDube condemned the insti-
tution of ukungenwa. In answer to the women's condemnation of
the institution, Mr Nyathi insisced:
— At traditional Ndebele law, a woman must choose another hus-
band from her deceased husband's relatives (Endulo umama

37 Literally o have a relative of the husbund enter her home as @ new husband.
34, Rural area ih Northern Matebeleland.
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wayengenwa). Even today she must choose another husband. If
she refuses she must go back 1o her naral home.
Amid thunderous applause from some of the men present, Mr
Nyathi insisted:

—  She must choose another husband!
An elderly woman retorted by asking the poignant question:

—  What if she is an old woman?
To which Mr Nyathi firmly responded:

— Even if she is old, kangenwe kuphela (she must choose another
husband from among the deceased’s brothers)
A chorus of women retorted:

— No ways!

MaNkomo spoke on the subject and rejected the concepr of
ukungenwa as ourmoded and unrealistic in modern day so-
ciety. Mr Mangena fully supported her and argued the institu-
tion is now so perverted as to be a disgrace. His view was:

— Practice hax shown that men refuse ukungenwa if the widow
has no property. They want ukungenwa only where there is
property. Clearly all they are interested in is the property.
Woman after woman stood up to condemn the institution.

It is clear that the grear majority of the women interviewed and seve-

ral of our male respondents in Nkayi did not support the of the cus-

tom and practice of ukungenwa (WLSA Zimbabwe 1994:107).

‘This could have been recorded much more succinctly by way of a

summary of the male and female views plus a comment abour the
diverse views. The research team was of the view that such a presen-
ration would nor reveal the depth of feeling or the views as vmdly
According to the research team the power of the words of the in-
formants plus their numbers made the case without any quantifica-

tion of the data.

14.6.5 Language

The above passage also raises another issue that is very important
‘when writing reports of such a nature, especially where different eth-

nic groups are being dealr with and where the deconstrucrion of cus-
tom is a key element in the research. That is the need to ensure that
the words of the informants or the groups are accurately presented.

‘The passage above uses the Sindebele words with approximate trans-

Iations and establishes that language itself is 2 problem. Sucha mode

of presentation gives the reader the chance to consider the meaning
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in the language and to realize that the meaning itself is a major re-
search problem. This applies whether one is reporting conversations
in the language of the report or a vernacular language.

If for example the researcher was conducting research inro street
gangs, the language to report interviews and interchanges with and
between gangs would be the argor of the streets not a nearly refined
«eranslation.

14.6.6 Different Tales Attract Different Readers
The final choice depends both on the data and the targeted audience
as well as the objectives to be achieved through the writing,

Realist tales are understood and appreciated by colleagues, and by
other special groups of users if chey are especially formulated with
themn in mind. Confessional tales attract colleagues and students in-
terested in following or undersranding the methods nsed. Impres-
sionist tales attrace the general reader and also the academic if they
are well writcen. If you aim at a mixed audience you could try com-
bining the various forms. Van Maanen has the following advice for
those wishing to pursie a career as a writer reporting on fieldwork:

wStarr with realist tale: A presentation that is persuasive, methodic,
empathetic and aimed ar some general insight based vn the particu-
lar is the real rire of passage into feldwork circles, By producing re-
afist mies one carns perhaps the right o confess how the represenra-
tion came into being. Publish an impressionist tale or two. Nor
more than that or you are no longer raken seriously as a social scien-
tis.s (Van Masnen 1988)

14.6.7 Tales for Theses

Van Maanen’s classification of writing conventions lists the impor-
tant elements of a reliable and readable report. If we rerurn to the
standard linear structure of a thesis an example can be generated of
how the various forms and styles could be combined.

PREFACE: THIS mighr contain a realist description and a short rele-
vant impressionist story from the field.

Introduction: this should contain a precise demarcation of the field
of interest and a realisc description of the project’s background and
relevance.
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Background to the Study: earlier studies within the field of interest
are described and a critical analysis undertaken.

Presentation of the research problem and the chosen research design
could be through a realist and self critical cale.

The research process and the methods of data collection, as we have
discussed above, need to be fully discussed. First of all this section
contains an account of the research process. That means the devel-
opment of ideas and understanding of actions, events and struc-
tures following the field observations and dialogues with parties in
the course of events has to be charted. This account may take a
chronological form and could also fit a confessional tale. Espe-
cially if this part contains the author’s reflections upon the inrer-
play berween problem formuladion, the choice of methods, the
seeking of knowledge, the effectiveness of observations and your
perceptions of the influence, you may have exerted by your pres-
ence and activity. Confessional 1ales are useful if participant obser-
vation has been pare of the methods used in the study. Such meth-
‘ods of presentation are only feasible if throughout the rescarch
process copious notes and memos have been taken on the field ex-
periences and impressions,

The Main texr: that is the findings section or chaprers could be
presented in two or three chapers, braken down by either geo-
graphical, chronological or other appropriate structural form.
Within this the researcher might employ a realist tale 1o present
concept building, through which the findings and the authors in-
terpretations and explanations are supported by quotations and
data from the field.

The discussion and or conclusion chapters then How as a divect re-
sult from the foregoing sections or chaprers. A theory building
structure is one method of presentation and again the confessional
tale might be adopted.

The researcher must «play» around with the possible structures and
styles that might be used, but it is the dara, the objectives and the au-
dience that really determine whar is the best method of presenrarion.

14.7 When and How to Start Composing?

As we have pointed out throughout this book the researcher needs o
keep a constant control of the data, reducing it to wrirten form, pré-

cising it, analysing it and moving towards new insights and goals. If

this is done consistently, much of the basic writing will have been ac-
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complished, almost effortlessly, before the main writing phase be-
gins.

Thus starting on the writing process early in the research process
has many advantages. As you write, new ideas develop and gradually
infiltrate and synthesize with your existing fund of ideas and know-
ledge, thereby contributing to the development of grounded theory.

Some authors feel they must begin at the beginning and go me-
thodically through the report or thesis chaprer by chaprer. This is not
necessary as long as the general framework and disposition of the
chaprers and their content has beén worked out. In fact it is perfectly
possible to work on one or more chaprers at the same time. One very
effective way 1o start writing is 1o start with the findings chapter and
then work outwards in both directions from there. Experienced au-
thors will almost invariably affirm char the last chaprers to be written
are the methodology. followed by the conclusion with the introduc-
tion being the very last chapter to be finalized.

Writing is a very personal process and the researcher needs to un-
derstand her own style of work and getting to grips with issues.
Some are elaborate planners, who once a framework is filled out can
g0 back and fill it our with examples and analysis. Others néed only
to have a broad outline to be able to start writing. These are authors
who can write fluently and copiously, however the draw back is the
hours spent thereafter in editing and pruning the rext.

Others need to walk and talk to themselves, or have a colleague
on whom they test out new ideas and directions. Whichever it is just
start somewhere, the order can always be rearranged and gaps can be
filled in as and where necessary. It may also transpite that as you
write gaps in the data emerge and these can be plugged, where this is
feasible, by a return to the field. _

The novice writer also needs to understand that a major piece of
work usually requires four or five drafts before completion.

If you intend to liven up your report with impressionist or con-
fessional tales, write them initially in a form as closely recounting the
events as possible. Correction of the language and the text can be un-
dertaken much later in the writing process, when it is clear where
and how they fit into the rext.

To motivate yourself it is 2 good idea to break up the plan for the
total writing process into parts to be completed ar scheduled inter-
vals. This way you can fulfil some personal goals, and experience
small victories before the final sentence is wrirten. Whatever you do,
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do not fall into the trap of putting off the moment of writing unil it
is too late and an imperfect job is rushed our. Remember that no one
else needs to see your early drafts. It might be that a supervisor sees
‘only a third or fourth draft, which is seemingly a first draft of a chap-
Eer.

If you are more confident in making oral presentarions than writ-
ing you might wry diceating into a rape-recorder and then writing up
from this. Another way to get started is to commence every chapter
with a short statement or question raising or indicating whar the

.chapter contains. Sometimes it is useful to end a chaprer with a con-
cluding remark to show where you have reached in your presenta-
tion of the data and what has been accomplished.

If you use a word processing programme headings and sub head-
ings can be generated, then the material filled in later. Sections usu-
ally need o be moved around, this is easy enough if you are word
processing. If a hand written or typed draft is being produced, be
sure to double space and write on only one side of the paper. This
facilitates correction and cutting and pasting exercises.

Always keep a note book or paper handy, wherever you are, on
which to jor down thoughts and connecrions that arise. Once you
‘start writing the thoughts start to ow rapidly and fluently.

14.8 Problems of Anonymity

Especially in reports built on qualitative data and qualitarive analysis
there may be a need to protect the anonymity of the respondents.
Anonymity may be required because trade secrets or family skele-
tons» are revealed. Some of the activities described might be illegal or
likely to cause embarrassment to the informants if revealed in 4 re-
search report. Anonymity can compromise the way in which back-
ground dara is described as this might reveal, albeit inadvertently,
who the informants are. The lack of ability to reveal oné’s sources
tight also raise doubts as to the validity and reliability of the re-
search. Therefore we would suggest that you do not promise ano-
nymity as a routine matter when gathering qualitative data. Use your
discretion in such matters, i is betrer to have to guarantee anonym-
ity than not to get the dara.
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14.9 Reviews of a Midway Draft of the Study

A useful procedure which improves the overall quality of the study is

to have the draft report feviewed by the partici pants and informanrs
in the study. Review by respondents might be considered part of a tese
by action in so far as it is an occasion for further dialogue on the
themes and problematics of the study. I can also serve as a check. Bue

it might also be used to check thar the deseription of eases, incidents

and dialogues is in accordance with the memories of the respondents,

Where a thesis is being written the researcher should maintain con-
stant contact with her supervisor or supervisors and ensure thar they
read the drafts of the work as they are produced. Ultimarely the re-
sponsibility for the final product lies with the researcher, however,
critical review by the supervisor can grealy help in the writing process,

Effective supervisors do not confusc the researcher’s work with the
researcher as°a person. A rigorous eritique of a draft should not be re-
garded as 2 «disciplinary issues the researcher is not in trouble, rather
the learning process is being enhanced. If stroubler does atise it will
usually be where cither a massive, rambling and unpruned heap of
data is handed in or where a thin under worked picee is presented to
the supervisor to arescues just before the submission deadline.

14.10 Conclusion

Writing up the research is a crirical phase in the research process, The
value of the researcher’s work can be greatly enhanced or grossly un-
der represented by the final form of the written report or thesis. We
have discussed various structures thar might be employed and vari-
ous styles for presentation of the data in this chaprer. The researcher
has, however, to make the decisions as to how best 10 present the
dara and press home her analysis, conclusions and recommenda-
rions.
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